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1. Introduction 
As the AfCFTA moves towards implementation it is important to raise the issue of compliance. 

Compliance can be defined as the fulfilment by Member States of their obligations under an 

Agreement and any amendments to the agreement. There needs to be compliance 

mechanisms - defined as ‘the system adopted to promote compliance” - to ensure Members 

of the AfCFTA actually honour the commitments made in the AfCFTA Agreement.  

This paper reviews the experience with compliance, primarily on the African continent, 

provides some insights into what works, what doesn’t, and what this might mean for the 

AfCFTA. Our assessment suggests that without some key changes and the active 

collaboration of its eight RECs in the area of compliance the AfCFTA risks being an agreement 

“on paper only”.  

Compliance mechanisms and tools 
Our focus is compliance rather than implementation. While implementation is a necessary 

condition for compliance, we are interested in seeing how to ensure that whatever 

implementation needs to take place to guarantee the rights promised in a treaty, does, in fact, 

take place. Compliance does not manage this implementation process, however. Accordingly, 

compliance is primarily a legal concept and implementation is primarily a management 

concept. 

A compliance mechanism is usually comprised of a combination of various compliance tools 

that may function to either identify instances of potential non-compliance, verify that a 

potential instance is in fact an instance of non-compliance and if so what its underlying cause 

might be, and finally, resolve the compliance challenge either through dialogue and additional 

resources or legal enforcement. Some compliance tools function’s include identification, 

verification, and resolution. Table 1, below gives some examples of actual compliance tools 

used by regions and what areas of compliance they cover 

Table 1 Compliance Tools and Areas of Application 

Source: “Developing an Effective Mechanism to Monitor and Ensure Compliance to SADC Protocols and other 

Legal Instruments and Commitments Final Report”. (2019).  

Therefore, a compliance mechanism would be comprised of an appropriate combination of 

these different tools. The scope of this paper and the in progress nature of the AfCFTA 

Agreement means that recommending a complete compliance mechanism for the AfCFTA at 

 Tool  Identify Verify Resolve 

Private Sector 
Whistleblowing 

EU SOLVIT, TFTA Online NTB-MM, ASEAN ASSIST 
  

  

Scorecards  EAC Common Market Scorecard, EU Single Market 
Scorecard.  

  

Peer Review 
Process 

WTO Trade Policy & Peer review Mechanism APRM, 
OECD Code of Liberalisation of Capital Movements & 
OECD Investment Policy Review 
  

  

Sanction   
  

EAC Time Bound Programme for 
the Elimination of NTBs, EU 
Compliance Framework 
  

Dispute Settlement   
  

WTO DSM, ECJ, EACJ 
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this time would be impractical. Accordingly, we will only be recommending certain compliance 

tools for the AfCFTA, these should be considered as supplementary to the existing REC 

mechanisms in place given the principle of acquis in the AfCFTA agreement. 

Before reviewing and analysing SSA’s REC’s compliance tools we need to understand the 

larger institutional and legal frameworks that they exist within. This is important as these 

frameworks form the foundation that a compliance mechanism is built on and within, and 

influence what compliance tools are possible. Accordingly, we will now turn to understanding 

the EAC, COMESA, and SADCs institutional and legal frameworks and what aspects of them 

are most important to note when considering what compliance tools would be possible and 

the most appropriate to ensure Member States compliance and the timeous implementation 

of the AfCFTA. 

 

2. REC and AfCFTA Institutions and the Application, Status 

and Effect of Community Law 
 

Institutional Framework 
The different RECs under discussion all have the following institutions and it is important to 

understand their roles and powers and the way they interact as they along with the application, 

status and effect of community law determine what levels of compliance are possible and what 

tools are most appropriate.  

The Heads of State and Government 

This institution is very important for compliance in the RECs as it is the political head of these 

communities. This institution in all the RECs under analysis has significant powers and defers 

to no other institution within the community. In all the RECs, save maybe for EAC, it has the 

powers to appoint and remove the members of the judiciary and it is not mandated to account 

to any of the other institutions within the community1.  

Council of Ministers  

The Council acts as a quasi-legislative organ in all the RECs except the EAC which has its 

own legislature, the EAC Parliament. Most of the decisions of the Council are directly binding 

and applicable in the respective communities. This is of practical significance as most parts of 

the main treaties have to be transformed into the various community law treaties before being 

enforced or complied with at a domestic level2.  

The Tribunal/Court of Justice 

Most treaties are structured in a way that the establishment and operation of the judicial organ 

of the RECs is left much to the Heads of States and Government which is an entirely political 

institution. This tends to undermine the institutional and personal independence of the tribunal. 

The EAC and the ECJ is an exception in this regard. The fact that the tribunals are not very 

 
1Charalambides, Nicholas. “Supporting the Implementation of the Regional Integration Agenda – Achieving 
Compliance in the Member States of EAC, ECOWAS and SADC.” with contributions from, Deutsche Gesellschaft 
für Internationale Zusammenarbeit (GIZ) and Bundesministerium für wirtschaftliche Zusammenarbeit und 
Entwicklung (BMZ). Published by GIZ. (September 2014). pp 39. URL: http://imanidevelopment.com/wp-
content/uploads/2015/09/Supporting-the-Implementation-of-the-Regional-Integration-Agenda.pdf . Accessed: 
21/07/2020.  
2 Ibid. 
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independent has an effect on compliance as, ideally, these institutions must compel 

compliance without fear, favour nor prejudice3.  

Secretariat/Commission 

In theory this is supposed to be a very important organ of the RECs in terms of implementation 

and ensuring compliance. However, the secretariats are, for the most part, hamstrung in 

executing their duties. They lack expertise and are generally understaffed in key areas (while 

other areas are overstaffed). Most importantly the treaties give them very limited powers to 

oversee the implementation of the RECs agreements. Most of the powers lie in institutions 

which are largely of a political nature like the Summit of Head of State and the Council of 

Ministers4. 

The AfCFTA and the AU have a very similar institutional structure to the RECs. The AfCFTA 

is ultimately one of the African Union’s (AU) flagship projects. It is a Treaty of the AU that will 

be used to create a continental free trade area and it has its own protocols and annexes which 

lay out the details of how this will be done5. Accordingly, the larger legal structure in which it 

exists is that of the AU. The simple graphic below depicts this legal structure and where the 

AfCFTA fits in as an AU institution, as although it is a Treaty, given its nature and the nature 

of the AU it will have its own Secretariat. 

Decisions of the AU Assemble, the Council of Ministers and the Committee of Senior Trade 

Officials on substantive issues are to be taken by consensus according to Article 14 (1) of 

the Agreement. The decision making process is further described below with direct reference 

to the Agreement. 

2. Notwithstanding paragraph 1 [described above], the Committee of Senior Trade 

Officials shall refer, for consideration by the Council of Ministers, matters on which it 

has failed to reach consensus. The Council of Ministers shall refer the matters to the 

Assembly where consensus could not be reached.  

In addition to this, and more relevant to compliance, the agreement mandates the Council of 

Ministers to amongst other things: 

(b) ensure effective implementation and enforcement of the agreement; 

This means that it is the AU Council of Ministers that will be principally responsible for 

ensuring Member State compliance with the agreement. 

 
3 Charalambides, Nicholas. “Supporting the Implementation of the Regional Integration Agenda – Achieving 
Compliance in the Member States of EAC, ECOWAS and SADC.” Published by GIZ. (September 2014). pp, 39. 
4 Ibid. 
5 Negm, Namira, and Guy-Fleury Ntwari. "African Union Legal Drafting: Process, Mechanisms and Challenges." 
IJLDLR 8 (2019): 85. 
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Looking more specifically at the AfCFTA Secretariat itself is helpful in understanding the 

thinking behind how it will support AfCFTA implementation and compliance.  

Article 13 

The Secretariat 

1. The Assembly shall establish the Secretariat, decide on its nature, location and 

approve its structure and budget.  

2. The Commission shall be the interim Secretariat, until it is fully operational; 

3. The Secretariat shall be a functionally autonomous institutional body within the 

African Union system with an independent legal personality; 

4. The Secretariat shall be autonomous of the African Union Commission; 

5. The Funds of the Secretariat shall come from the overall annual budgets of the 

African Union; 

6. The roles and responsibilities of the Secretariat shall be determined by the Council 

of Ministers of Trade. 

As the AfCFTA is still to be implemented it is an unfolding process and therefore the actual 

structure of it is still being decided by the Assembly. According to the latest negotiations the 

structure below is the latest. Sub-committees of the four other committees of the Secretariat 

are still to be negotiated and agreed. 

 

Legal Framework 
There are three key concepts when considering and characterising the legal framework of any 

REC. The first is whether the REC’s community law is supreme i.e. where national and 

community law conflict community law applies. The second is whether a REC’s community 

law has direct application i.e. community law does not have to be transposed from community 

law into national law before it can be applied. And the third is whether the REC’s community 

law has direct effect i.e. when community law has direct effect it provides for specific and 

actionable rights and obligations which allow natural and juridical persons to pursue their 

rights, as given by the community, in national courts6. An addition to these, a key feature of a 

legal framework is whether its dispute settlement mechanism (DSM) is open to private 

 
6 Charalambides, Nicholas. “Supporting the Implementation of the Regional Integration Agenda – Achieving 
Compliance in the Member States of EAC, ECOWAS and SADC.” Published by GIZ. (September 2014). pp, 25. 
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parties/individuals or whether it only allows for state to state disputes. This section will, 

therefore, look to clearly describe the legal frameworks of the three RECs and compare them 

against the current legal framework of the AU/AfCFTA, where relevant. This process and 

information will go along way in creating an understanding of which compliance tools are 

feasible and best suited for the AfCFTA and the realisation of its agenda.  

The EAC 

The EAC Treaty establishes that community law is superior to other domestic legal systems 

in the EAC. This is stipulated in Article 8(4) “Community organs, institutions and laws shall 

take precedence over similar national ones on matters pertaining to the implementation of this 

Treaty”. The EAC is therefore the best case to examine the supremacy of community law in 

the African context and what it means for compliance. 

The EAC is the REC that has the most legal power to enforce its laws (through the East African 

Court of Justice) and ensure compliance. This does not, however, mean that community law 

is directly applicable as the national law of EAC Partner States is still required to give it effect 

in that jurisdiction - Article 8(2) of the Treaty. Although this is the case, Article 8(2) does give 

Partner States a time limit of 12 months to enact national legislation that gives community law 

effect. This means that it is safe to assume that any community law that is older than two years 

most likely does have direct applicability. In terms of direct effect in the case of the EAC it is 

guaranteed through the EAC Court of Justice has original jurisdiction – meaning that an 

individual or company who is a citizen of the EAC can approach the court without having gone 

through the domestic systems. This is important to note as the recent EAC NTB Elimination 

Act of 2017 ignores this and the direct effect of the EAC Common Market and Customs Union 

Protocol. We will explain why this is important and what it means for compliance, in detail, in 

the next chapter. 

COMESA 

The community law of COMESA is not supreme and neither is directly applicable, however, 

given that its Member States have different legal traditions - dualist and monist – it does have 

direct applicability for those with a monist tradition (the minority), as they have no problem with 

domestication as the Treaty is directly absorbed into their national legal system. The reason 

these two aspects of COMESA’s legal framework matter is because if the COMESA Treaty is 

left to the mercy of domestic legal systems for applicability the Treaty will not enjoy uniform 

compliance, as it is likely that the draftspersons in the various jurisdictions will not accurately 

capture the import and spirit of the Treaty in a similar fashion. This risk is mitigated to some 

extent by the presence of Preliminary Review in COMESA. This is a procedure that allows 

national courts to seek interpretative guidance on matters affecting community law from the 

community legal system. This procedure creates an operational linkage between the 

community court and the domestic courts and therefore it helps in creating a situation in which 

there is a consistent interpretation of the two legal systems. The aspect of supremacy, if 

present, would avoid the need for this domestication process altogether and so one can see 

how it is important to note. Importantly, COMESA’s treaty does allow for individuals and 

companies to access its DSM The COMESA Court of Justice (Article 26 of the Treaty). Related 

to this and finally, the question of whether COMESA’s law has direct effect or not needs to be 

answered. We have left it to last because it is not straightforward. Having said this, the short 

answer is that although the COMESA Treaty is silent on the direct effect of its law it does not 

explicitly preclude it either, and accordingly through a ruling or its court of justice which we will 
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discuss in detail in the next chapter, COMESA community law was effectively given direct 

effect7. 

SADC 

SADC’s law is not supreme, rather its treaty beseeches its Member States to take necessary 

measures to respect and implement community law, that is all. Its community law does not 

have direct application for most of its Member States baring Mozambique, Angola and DRC, 

which are the only three Member States whose civil law and monist tradition grant community 

law direct applicability. In the other thirteen Member States community law needs to be 

domesticated in each Member State before they are applicable. This involves ratification by 

each Member State’s parliament and two thirds of SADC Member States need to ratify it 

before it becomes applicable – there is no time limit on this ratification like there is in the EAC. 

The reasons these two aspects of SADC’s legal framework matter are the same as why they 

matter in COMESA, but the chance of non-uniform compliance due to inaccurate and 

incapacitated national courts is even higher in SADC given the uneven levels of development 

and capacity and the lack of Preliminary Review. Finally, the aspect of the direct effect of 

SADC’s law must be addressed. We have left it to last because although the original SADC 

Treaty and Tribunal did allow for direct effect of community law in so far as it pertained to 

human rights, as shown by the Campbell case and its ruling (discussed in more detail in the 

next chapter), this is no longer the case. The Campbell case also resulted in SADC’s DSM, 

the Tribunal, being suspended and the current Draft Tribunal Protocol precludes individuals 

or companies from accessing it.  

The AfCFTA 

The AfCFTA, as already mentioned, is a Treaty of the AU. It does not have legal supremacy, 

direct applicability, and direct effect. Although, we know from the previous section that it has 

a very similar institutional framework to the three RECs under discussion. Additionally, the 

AfCFTA’s DSM does not currently grant access to individuals or companies. It only allows for 

state to state disputes - Article 20 (1). Although this description is brief it tells all there is to tell 

which is relevant to compliance, and within the scope of this paper, about the legal framework 

of the AfCFTA. Its legal framework quite openly shows its hand, though, as the way it is 

currently structured shows that it is really relying on its component RECs and Member States 

to enforce and monitor compliance, as the Secretariat and other AfCFTA institutions will be 

unable to bring applications for the enforcement of the rules of the AfCFTA regime forward. 

Only State Parties have the legal standing; to enforce their own rights. Article 3(1) of the 

Dispute Settlement Protocol reads: “This Protocol shall apply to disputes arising between 

State Parties concerning their rights and obligations under the provisions of the Agreement” 8. 

 

 

 
7Oppong, Richard F. "Relational issues of law and economic integration in Africa: perspectives from constitutional, 
public and private international law." PhD diss., University of British Columbia, 2009. 
8 Erasmus, Gerhard. “What Disputes could be heard by the AfCFTA Dispute Settlement Mechanism?”. TRALAC 
Blog: 28 Jul 2020. URL: https://www.tralac.org/blog/article/14802-what-disputes-could-be-heard-by-the-afcfta-
dispute-settlement-mechanism.html?utm_source=tralac+Newsletter&utm_campaign=e6cdbe78d1-
tralac_August_2019_COPY_01&utm_medium=email&utm_term=0_a95cb1d7ad-e6cdbe78d1-311097449 . 
Accessed: 07/08/2020 

https://www.tralac.org/blog/article/14802-what-disputes-could-be-heard-by-the-afcfta-dispute-settlement-mechanism.html?utm_source=tralac+Newsletter&utm_campaign=e6cdbe78d1-tralac_August_2019_COPY_01&utm_medium=email&utm_term=0_a95cb1d7ad-e6cdbe78d1-311097449
https://www.tralac.org/blog/article/14802-what-disputes-could-be-heard-by-the-afcfta-dispute-settlement-mechanism.html?utm_source=tralac+Newsletter&utm_campaign=e6cdbe78d1-tralac_August_2019_COPY_01&utm_medium=email&utm_term=0_a95cb1d7ad-e6cdbe78d1-311097449
https://www.tralac.org/blog/article/14802-what-disputes-could-be-heard-by-the-afcfta-dispute-settlement-mechanism.html?utm_source=tralac+Newsletter&utm_campaign=e6cdbe78d1-tralac_August_2019_COPY_01&utm_medium=email&utm_term=0_a95cb1d7ad-e6cdbe78d1-311097449
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3. Where and why has Compliance with Regional 

Commitments been Enforced? 
 

Now that we have described the EAC, COMESA, and SADC’s institutional and legal 

frameworks and explained what aspects of them are most important to note when considering 

what compliance tools would be possible and the most appropriate to ensure AfCFTA Member 

State’s compliance, we can return to the issue of compliance, where it has been successfully 

enforced, why it was successfully enforced, and what the result of its enforcement means for 

compliance in Africa. 

There are three notable instances in which compliance with regional commitments has been 

enforced in Africa and they each have important lessons for the AfCFTA. The first is the recent 

British American Tobacco (BAT) vs The Ugandan Government (2019) case (EAC); the second 

is the The Republic of Mauritius Vs Polytol Paints & Adhesives Manufacturers Co Ltd case 

(COMESA); and the third is the Campbell case (SADC). 

The recent British American Tobacco (BAT) vs The Ugandan Government (2019) case was 

the first instance we have of the EAC Court of Justice overseeing an Non-Tariff Barrier (NTB) 

related case filed against a Partner State, by a private party, and the applicant being 

successful and being fully reimbursed for the cost incurred by the NTB. The Ugandan 

government was found to be in violation of the East African Community Treaty and the 

Customs Union and Common Market Protocols by imposing an extra excise duty on imported 

cigarettes. It was found to be a discriminatory measure that favoured “locally manufactured” 

Uganda cigarettes. The reason it offers lessons is because although this case deals with 

NTBs, the case file9 makes no mention of the East African Community Elimination of Non-

Tariff Barriers Act (2017) directly. Rather it appeals to the, EAC Treaty and its Common Market 

and Customs Union Protocols, which are areas of the EAC Treaty that the NTB Act under 

discussion is based on. What this case implies for the interpretation of the NTB Act is that 

aggrieved parties can go directly to the EAC Court of Justice with NTB related complaints and 

need not go through the NMCs, NFP, Council of Ministers, and the Summit. This is important 

for two reasons. Firstly, it is important because much can be learnt from how the EAC is 

structured to give private parties direct access to its court in order to ensure Partner States 

comply with their commitments. This feature of their legal structure empowers the trading 

private sector to hold Partner States directly accountable to the rights they committed to 

ensuring in the various regional agreements they have ratified. Ultimately, leading to increased 

trade and integration. Secondly, the EAC case is an example of a compliance tool, the NTB 

Act, being irrelevant and not really serving a purpose given the legal structure of the EAC and 

the original jurisdiction of the EAC Court of Justice and the direct effect of the Common Market 

and Customs Union Protocols. This is important as the AfCFTA must take care to note what 

REC’s have already done in terms of compliance tools to ensure that it does waste resources 

on redundant or irrelevant compliance tools. 

The second case we have seen compliance being enforced is the landmark case of The 

Republic of Mauritius Vs Polytol Paints & Adhesives Manufacturers Co Ltd case. It is important 

because it illustrates another route for the private sector to access regional courts that is not 

through a regional court’s original jurisdiction or direct effect explicitly granted in a founding 

treaty itself. This is important to note as in the EAC case, BAT had two routes open to it from 

 
9 East African Court of Justice. “Reference no.7 of 2017 British American Tobacco (u) ltd vs the Attorney General 

of Uganda” URL: https://www.eacj.org/?cases=reference-no-7-of-2017-british-american-tobacco-u-ltd-vs-the-

attorney-general-of-uganda . Accessed: 21/07/2020. 

https://www.eacj.org/?cases=reference-no-7-of-2017-british-american-tobacco-u-ltd-vs-the-attorney-general-of-uganda
https://www.eacj.org/?cases=reference-no-7-of-2017-british-american-tobacco-u-ltd-vs-the-attorney-general-of-uganda
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the outset- the direct effect of the Common Market and Customs Union Protocol and the 

original jurisdiction of the EAC Court of Justice. Although the COMESA Treaty contains no 

explicit provision for direct effect of its FTA Protocol and this route, Article 26 of the COMESA 

Treaty provided for access for the private sector to its Court of Justice, as long as the said 

company had exhausted all local remedies before appealing to the COMESA Court of Justice. 

Polytol Paints did this by taking the case to the Supreme Court of Mauritius, which said it did 

not have the jurisdiction to rule on a matter relating to community law and the rights it 

guaranteed. It was only at this stage that Polytol Paints appealed to COMESA’s Court of 

Justice and thus they satisfied the requirement to exhaust all local remedies. This case 

illustrates that although the COMESA Treaty itself is silent on the matter of whether community 

law has direct effect or not the ruling under discussion essentially established the direct effect 

of the Treaty because it ruled that the absence of national legislation to affect the rights under 

the Treaty was not grounds for denial of these rights10.  

The third and final case is the Campbell case, which gave direct effect to the SADC Treaty in 

the area of human rights. This case is important for several reasons not all of which will be 

discussed. Most importantly for this paper is the fact that although a private party was given 

access to a regional tribunal and successful in its case against a government of one of the 

member states, it did not amount to compliance be enforced and the Tribunals ruling being 

complied with. Rather the case led to Zimbabwe rejecting the ruling of the SADC Tribunal 

based on how it contradicted the objectives of the government’s public policy. Not only did it 

reject to comply with the ruling, but the case saw Zimbabwe use its influence and power within 

SADC to suspend the tribunal, precluding such cases from recurring in the future. Ultimately 

the Campbell case cautions against relying on legal sanction alone to foster compliance in the 

African context where national sovereignty is prized and there is a norm of non-intervention. 

This is, therefore, an instructive and useful review, as it shows that granting access to private 

parties to dispute settlement mechanisms is the common factor through all cases where 

compliance has been enforced in Africa. Additionally, it is instructive as it shows that there are 

multiple avenues for the private sector to access regional courts – original jurisdiction and 

direct effect. Furthermore, the ability of private persons to enforce their rights, without requiring 

their government to represent them in a state to state dispute is critical for a legally driven 

approach to integration to be effective. This is why the Polytol Paints and BAT cases are 

important when thinking about compliance in Africa and how he AfCFTA should approach it. 

Linked to this, the COMESA case showed that even if on the face of it an REC treaty is silent 

on direct effect, the Treaty may be given direct effect through a ruling of its court of justice or 

tribunal. Obviously, this only happened because the COMESA treaty allowed for private 

parties to bring cases to the court, but this only serves to further emphasise the importance of 

altering the AfCFTA agreement to give private parties access to its DSM. Finally, the Campbell 

case serves as a reminder to always consider the sensitivities around state sovereignty and 

political alliances in the enforcement of compliance in Africa. It does this by showing how 

influential the political economy of a region is in determining who complies with what and for 

how long and how quickly the original legal structure of an REC can change when it no longer 

suits an influential member’s interests. 

 

 
10 Charalambides, Nicholas. “Supporting the Implementation of the Regional Integration Agenda – Achieving 
Compliance in the Member States of EAC, ECOWAS and SADC.” Published by GIZ. (September 2014). pp, 37. 
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4. The Limitations of State to State Dispute Settlement to 

Enforce Compliance with Regional Trade Agreements 
 

As mentioned in the previous section, and as a consequence of the Campbell case SADC 

Treaties and Protocols, as they stand currently, do not allow for private parties to appeal to 

any of the rights guaranteed under SADC law and so the kind of ruling that effectively gave 

COMESA law direct effect even when the Treaty itself was silent on it, is legally impossible in 

SADC. This complete exclusion of private parties from dispute settlement mechanisms in 

SADC is akin to the current dispute settlement procedure and mechanism of the AfCFTA. It 

too only allows for state to state disputes – this will be the same as the SADC Tribunal when 

and if the new Tribunal Protocol is ratified. 

In SADC, private sector actors cannot access regional courts to protect their rights, as the new 

draft Tribunal Protocol makes quite clear by only allowing for state to state disputes to be 

brought before it. In ECOWAS it is much the same, as access to the ECOWAS Court of Justice 

is limited to the institutions of the Community and its Member States. Where it is slightly 

different from SADC is that individuals do have access if the case pertains to human rights, 

but they do not have access when it comes to the enforcement of rights relating to the free 

trade area and economic integration11. SADC also used to have this avenue of access, but 

the Campbell case (mentioned above), which led to the suspension of the SADC Tribunal and 

the new Tribunal Protocol being drafted, means that this avenue for individuals to access the 

tribunal no longer exists12. This complete exclusion of private parties from its dispute 

settlement mechanism in SADC (whenever the new tribunal protocol is ratified) is akin to the 

current dispute settlement procedure and mechanism of the AfCFTA. It too only allows for 

state to state disputes. Article 20 (1) of the Agreement, states, “A dispute Settlement 

Mechanism is hereby established and shall apply to the settlement of disputes arising between 

State Parties.” It is, therefore, important to review the success of dispute settlement 

mechanisms (DSM) that only allow for state to state disputes. In almost all instances they go 

completely unused, particularly in Africa with its pervasive non-interference norm. 

To date, many African countries have only participated as respondents and third parties in the 

WTO dispute settlement system. Only Tunisia has participated as a complainant and it was 

against Morocco. In the over 500 disputes adjudicated by the WTO, only a few have been 

participated in by African States, see Error! Reference source not found. below. 

Table 2 : Participation of African States in the WTO Dispute Settlement System 

Country As a 

complainant 

As a 

respondent 

As a third 

party 

Tunisia 2 cases 0 0 

Egypt 0 4 32 cases 

South Africa 0 5 19 cases 

Morocco 0 3 0 

 
11 Charalambides, Nicholas. “Supporting the Implementation of the Regional Integration Agenda – Achieving 
Compliance in the Member States of EAC, ECOWAS and SADC.” Published by GIZ. (September 2014). pp 26. 
12 Ibid. pp. 34. 
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Cameroon, Chad, Ghana, 

Namibia 

0 0 1 case each 

Ivory Coast 0 0 4 cases 

eSwatini, Kenya, Tanzania 0 0 3 cases each 

Mauritius, Nigeria & Zimbabwe 0 0 6 cases each 

Senegal & Zambia 0 0 2 cases each 

Source: “Developing an Effective Mechanism to Monitor and Ensure Compliance to SADC Protocols and other 

Legal Instruments and Commitments Final Report”. (2019). 

Additionally, there were only private party to state disputes during the time of the first SADC 

Tribunal. Between the time it came into operation in 2005 and its de facto suspension in 2011, 

the SADC Tribunal gave approximately 15 judgments. All of these were brought by natural or 

legal persons13 with several relating to expropriation.14 Not one case brought to the tribunal 

was of a State to State nature.  

Looking outside of Africa, the Association of Southeast Asian Nation (ASEAN) has interesting 

mechanisms for dispute settlement established by the 1996 the ASEAN Protocol on Dispute 

Settlement Mechanism and the 2004 Protocol for Enhanced Dispute Settlement Mechanism. 

The Protocol to the ASEAN Charter on Dispute Settlement Mechanism provides an 

overarching framework for dispute settlement in ASEAN. Additionally, a ASEAN Compliance 

Body (ACB) has been set up to provide for the adjudication mechanism wherein member 

countries can make use of the less legalistic peer pressure in dispute resolution.15  

The dispute settlement procedure mirrors the WTO, with an equivalent dispute settlement 

infrastructure to support the DSM 16 The relevant organs are:  

1. Panel  

2. Appellate Body  

3. ASEAN Secretariat: Legal Affairs and Treaty  

4. Senior Economic Officers Meeting (SEOM)  

This dispute settlement infrastructure and the mirroring of the WTO is almost identical to the 

way the AfCFTA is going about arranging its DSM and related procedure, which is detailed in 

the 3rd Protocol of the AfCFTA. There is, however, a small but influential difference between 

the two and that is that the AfCFTA has adopted a reverse/negative consensus approach to 

decision making and the ASEAN mechanisms uses a positive consensus approach. Reverse 

consensus means, “that the complainant ultimately has a guarantee that the requested panel 

will be established if it so wishes. The only possibility to prevent the establishment is a 

consensus in the DSB against establishment, but this will not happen as long as the 

complainant is unwilling to join in that consensus. In other words, as long as the complainant, 

even alone and against the opposition of all other WTO Members, insists on the establishment 

of the panel, it is impossible for the DSB to reach a consensus against establishment. 

 
13 http://www.saflii.org/sa/cases/SADCT/ 
14 Swissbourgh Diamond Mines (Pty) Ltd and Others v Kingdom of Lesotho (SADC (T) 04/2009) [2010] SADCT 4 

(11 June 2010) & Bach's Transport (Pty) Ltd v Democratic Republic of Congo (SADC (T) 14/2008) [2010] SADCT 

6 (11 June 2010). 
15Available at: https://asean.org/?static_post=comprehensive-integration-towards-the-asean-community 
16Koesnaidi, Joseph Wira, Jerry Shalmont, Yunita Fransisca, and Putri Sahari. "For a more effective and 
competitive ASEAN dispute settlement mechanism." SECO/WTI Academic Cooperation Project Working Paper 
Series 6 (2014). 

https://asean.org/?static_post=comprehensive-integration-towards-the-asean-community
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Therefore, one speaks of a virtually automatic DSB decision to establish a panel”17, whereas 

positive consensus means, “that there ha[s] to be no objection from any contracting party to 

the decision. Importantly, the parties to the dispute [are] not excluded from participation in this 

decision-making process. In other words, the respondent [can] block the establishment of a 

panel”.18 

 

In adopting this approach, the AfCFTA directly mirrors the WTO as it also uses the reverse 

consensus approach. This is of particular importance because when looking deeper into the 

ASEAN case we see that although there is so much set up for internal state to state disputes 

in ASEAN, the mechanisms have not been used to settle a single dispute to date19. This is not 

because ASEAN Member States do have disputes with each other, as the first WTO dispute 

DS001 was between Singapore and Malaysia.20 And Indonesia has been complainant in 8 

cases, as respondent in 2 cases and as third party in 8 cases. Thailand has been complainant 

in 13 cases, as respondent in 3 cases and as third party in 56 cases while Philippines has 

been complainant in 5 cases, as respondent in 6 cases and as third party in 14 cases 21 (Wira 

Koesnaidi, et al., 2014). Instead a more likely reason for the lack of its use is its positive 

consensus approach to the decision making of the ASEAN Summit under Article 20 of ASEAN 

Charter “which protects the political security of ASEAN” but has “also created a deadlock of 

ASEAN DSMs as a whole”22. 

 

The above analysis and the ASEAN case gives further evidence of the lack of use of state to 

state only DSMs, providing further evidence for the importance of granting private parties 

access to the AfCFTAs DSB. Importantly, however, it also revealed a very important feature 

of the AfCFTA’s dispute settlement procedure: reverse consensus. This is very important for 

the issues of compliance as it essentially guarantees that in an instance of perceived non-

compliance a panel will be established unless the complainant is pressured to dismiss their 

own complaint. This is a positive and progressive development for the AfCFTA, as it will 

remove major disincentives to use its DSM. Although this is the case and it must be recognised 

as such, the question remains as to whether African States will actually use the mechanism 

given that they have only made very scant use of WTO DSM and it adopted the reverse 

consensus approach as part of the Uruguay Round, which started in 1986. Accordingly, 

although the adoption of reverse consensus by the AfCFTA is a positive and significant feature 

of its dispute settlement procedure the importance of enabling private parties to access its 

DSM remains the most likely feature to ensure compliance in the African context. We know 

that making this change to article 20 (1) of the AfCFTA Agreement will not be easy and will 

undoubtedly be controversial. Accordingly, we have come up with a solution that borrows from 

a solution we devised for SADC that takes the mentioned controversies into account whilst 

 
17WTO. “The process — Stages in a typical WTO dispute settlement case.” URL: 
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s3p1_e.htm . Accessed: 03/08/2020 
18WTO. “Historic development of the WTO dispute settlement system” URL: 
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c2s1p1_e.htm . Accessed 03/08/2020 
19Malanczuk, P. “Association of Southeast Asian Nations (ASEAN)”. Heidelberg: Max Planck Encyclopaedia of 
Public International Law. (2017). 
20 Available at: http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds1_e.htm 
21Koesnaidi, Joseph Wira, Jerry Shalmont, Yunita Fransisca, and Putri Sahari. "For a more effective and 
competitive ASEAN dispute settlement mechanism." SECO/WTI Academic Cooperation Project Working Paper 
Series 6 (2014). 
22Limsiritong, Nattapat. "The Deadlock of ASEAN Dispute Settlement Mechanisms and Why ASEAN Cannot 
Unlock It?." International Journal of Crime, Law and Social Issues 3, no. 1 (2016): 18-25. 

https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s3p1_e.htm
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c2s1p1_e.htm
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds1_e.htm
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still granting the private sector access to dispute settlement procedures in the areas that are 

most important to them. 

 

5. What the AfCFTA can Learn from SADC 
 

Both SADC and the AfCFTA’s legal and institutional frameworks combined with the exclusion 
of the private sector from their DSMs, significantly undermine their ability to enforce or ensure 
Member State compliance. Fortunately, SADC has been around far longer than the AfCFTA 
and it has recently confronted its problem of compliance head on through recent work done to 
devise a pilot compliance mechanism for the region. This process has produced some very 
useful insights into how, without changing the current legal and institutional framework of the 
AfCFTA significantly, we might still be able to increase the level of compliance of its Member 
States and ensure they implement the agreement timeously.  

SADC’s pilot compliance mechanism adopts a phased approach to compliance which focuses 

on NTBs and seeks to build on existing mechanisms within SADC. This is congruent with the 

phased approach to negotiations and implementation that the AfCFTA is pursuing and given 

that the AfCFTA is comprised of RECs it also has existing mechanisms that should be built on 

– this is already happening with the way the Tripartite NTB Monitoring Mechanism is being 

built on to form the AfCFTA NTB Monitoring Mechanism. 

Unpacking the SADC pilot compliance mechanism further, we observe that it divides 
compliance into two categories. Compliance that is not resource intensive i.e. ensuring 
Member States ratify, transpose community law and protocols and notify the Secretariat 
thereof. And compliance that is resource intensive i.e. ensuring Member States laws conform 
to the objective of the ratified protocol, are operationalised in the Member State, and finally 
that the laws are applied correctly23. Having made this distinction, it proposes, “An automatic 
sanction process to be applied by the Secretariat for Member States’ persistent failure to ratify, 
transpose and/or notify thereof all SADC Protocols and Commitments.”24. We think that the 
AfCFTA can and should do the same to ensure its implementation is not delayed before it has 
even really begun. 
 
The second phase of the SADC pilot compliance mechanism deals with resource intensive 
compliance. As a result, it limits its attention and focuses on the Protocol on Trade in Goods 
and Member State’s full compliance with it 25. This focus is actualised through the prioritisation 
of resolving NTB’s and the recommendation of the pilot to alter Article 32 of the protocol and 
Article 1 of Annex VI on the Settlement of Disputes to allow for disputes between private 
parties within the community not just State parties. The pilot quickly clarifies that this access 
to dispute settlement would be confined to the rights guaranteed in the Protocol on Trade in 
Goods and its annexes, only. Furthermore, it clarifies that this approach would be piloted with 
States that are a part of a “coalition of the willing” to ensure that principle of variable geometry 
is upheld.  
 
When reflecting on phase two of the SADC pilot compliance mechanism we note its 
appropriateness for the AfCFTA, as it prioritises NTBs and trade in goods and it allows for 

 
23 Charalambides, Nicholas & Capon, Chad & Bausinger, Mirabel & Makokera, Catherine & Woolfrey, Sean. 
“Developing an Effective Mechanism to Monitor and Ensure Compliance to SADC Protocols and other Legal 
Instruments and Commitments Final Report”. (2019). 10.13140/RG.2.2.14463.76960. pp. 81. 
URL:https://www.researchgate.net/publication/339658308_Developing_an_Effective_Mechanism_to_Monitor_an
d_Ensure_Compliance_to_SADC_Protocols_and_other_Legal_Instruments_and_Commitments_Final_Report  
24Ibid. pp. 81. 
25Ibid pp. 87. 

https://www.researchgate.net/publication/339658308_Developing_an_Effective_Mechanism_to_Monitor_and_Ensure_Compliance_to_SADC_Protocols_and_other_Legal_Instruments_and_Commitments_Final_Report
https://www.researchgate.net/publication/339658308_Developing_an_Effective_Mechanism_to_Monitor_and_Ensure_Compliance_to_SADC_Protocols_and_other_Legal_Instruments_and_Commitments_Final_Report
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private parties to access dispute settlement processes whilst confining them to only rights 
guaranteed under the Protocol on Trade in Goods. In the case of the AfCFTA this would 
require an amendment to Article 8 which stipulates that only state parties can log disputes. 
Amending this Article to include private parties whilst confining the disputes to be heard from 
these parties to matters relating to Phase 1 of AfCFTA implementation and even more 
specifically to matters relating to trade in goods only not trade in services, would go a long 
way in ensuring Member States compliance with the agreement, whilst not spooking them, 
and it would buy significant credibility with the private sector in Africa. As in SADC’s pilot 
compliance mechanism we do not propose that access to dispute settlement for national 
persons be limited in terms of products coverage. Rather, we argue that the extension of 
dispute settlement to natural or legal persons should also be limited by variable geometry26. 
Asking countries that are hesitant with regards to pursing regional integration within Africa to 
commit to natural or legal person to state dispute settlement is probably asking too much, 
even if the scope is limited to trade in goods. We therefore propose that the AfCFTA 
Secretariat lead a process to develop a “coalition of the willing” under the principle of variable 
geometry (Woodrow Wilson School of International and Public Affairs, 2011) and draw on the 
lessons of the APEI and Northern Corridor initiatives that have embraced this approach to 
regional integration. Taking this approach would allow Member States to signal their 
commitment to the removal of barriers of trade and generate greater credibility in the DSM 
than if it were to be applied to all of those who have acceded to the AfCFTA unilaterally. 
 

6. Conclusion  
 

Reflecting on the cases, analysis, and recommendations provided above, there are a three 

things that stand out as important to note when thinking through the implementation of the 

AfCFTA and concomitantly the issue of how best to ensure the compliance of its Member 

States with their commitments. 

The first, as we emphasised and explained in chapter two, is the importance of understanding 

the legal and institutional framework of the AfCFTA and its RECs, as it is these frameworks 

that determine which compliance tools are possible and appropriate and whether individuals 

and companies can access DSMs. The EAC case study showed just how important correctly 

understanding this is when developing compliance tools, as doing so would have avoided 

drafting redundant Acts like the NTB Act. This being said, the COMESA case proved that legal 

frameworks are not always fixed and immediately apparent from the Treaty and Protocols of 

an REC and that the most important thing about a legal and institutional framework for 

compliance in Africa is whether its allows for individuals and companies to access its DSM. 

This was shown through how the legal framework of COMESA ultimately changed with the 

ruling on the The Republic of Mauritius Vs Polytol Paints & Adhesives Manufacturers Co Ltd 

case, which gave COMESA community law direct effect even though the original Treaty was 

silent on it. This means that the legal framework of a REC can change through the 

interpretation of its founding laws by its Court of Justice, altering what is possible in terms of 

the type of compliance tools available and overall level of compliance possible. But this has 

only been observed where individuals and companies can access a DSM. 

Therefore, the second important lesson is made apparent by focusing in on the importance of 

granting access to dispute settlement procedures to individuals and companies. When we do 

this, we are reminded of the cases of SADC and the AfCFTA which do not currently grant 

private parties’ access to their regional DSMs. Combine this with the discussion around what 

 
26 Ibid. 
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the AfCFTA can learn from SADC and ASEAN in terms of the pointlessness of state to state 

only DSMs and one can see that the lack of legal recourse for private parties is ultimately more 

important for compliance than the other aspects of the legal structure of a REC, like whether 

its community law is supreme, directly applicable, and has direct effect, as these aspects - 

save perhaps supremacy - can be granted to community law through rulings on cases brought 

by the private sector like in the Polytol and Campbell cases. Historically it has been cases 

between States and private parties and the consequent judgments that have proved the most 

important in ensuring Member States comply with their commitments. Thus, the lesson ro the 

AfCFTA is that state to state DSMs have limited effectiveness in enforcing compliance with 

regional trade agreements and although the AfCFTA’s DSM has adopted reverse consensus 

it should still seriously consider granting individuals and companies access to its DSM, given 

that in all cases where enforcement of compliance has occurred in the African context this 

measure has been in place.  

Emergent from the first and second lessons and drawing on SADC’s Pilot Compliance 

Mechanism, are important recommendations for how the AfCFTA might be able to ensure 

greater compliance from its Member States without major changes to its legal framework, 

which would undoubtedly ‘spook’ many of its Member States. Accordingly, there are two 

options available to the AfCFTA.  

• The first option is outlined in significant detail in the previous chapter and would see 

the AfCFTA amending its original agreement by changing Article 8 to stipulate that 

private parties do have access to the dispute settlement body (DSB) insofar as their 

grievance relates to the Protocol on Trade in Goods and the rights it guarantees, only. 

Additionally, not all Members would have to accede to this amendment as it would 

embrace the principle of variable geometry.  

• The second option emerges from the EAC case study and would involve the AfCFTA 

drafting an NTB Bill like that of the EAC which grants private parties access to the 

AfCFTA’s DSB in so far as the matter has to do with NTBs, their hinderance of trade 

within the AfCFTA, and their elimination or resolution. Both options would ultimately 

require adjustments to Article 8 of the AfCFTA Agreement, but the second option would 

have a narrower focus than the first - prioritising NTBs which are the largest barriers 

to trade in Africa - and would, arguably, be easier to achieve than the first option. 
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