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ABSTRACT 

 

This study provides an assessment of the regulatory and economic aspects of South Sudan joining the EAC, 

focusing on the economic acquis communautaire. South Sudan applied to join the East African Community 

(EAC) in 2011, when H.E. General Salva Kiir Mayardit, the President of the Republic of South Sudan signed a 

note verbale. In August 2013, the EAC Council of Ministers passed a resolution, establishing a High-Level 

Negotiations Team (HLNT) to carry out the accession negotiations with South Sudan. On 13 March 2014, 

President Mayardit signed a decree, referenced 12/2014, establishing a High-Level Committee to negotiate the 

Republic of South Sudan’s accession to the EAC. In April 2016, South Sudan was admitted to the EAC, despite 

concerns over governance and the fragility of the peace. 

The collapse of the Unity government and the tragedy of the renewed conflict in the country means that many 

of the opportunities and challenges from accession identified are, at present, largely academic. But when, as so 

many so dearly hope, this young nation moves towards peace, the need to realise economic opportunities in 

the regional markets and from regional integration will be pressing. 
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A legal and economic assessment of South Sudan’s 

possible accession to the East African Community 

by Nicholas Aris Charalambides1 

 

 

 

1. Introduction 

South Sudan applied to join the East African Community (EAC) in 2011, when H.E. General Salva Kiir 

Mayardit, the President of the Republic of South Sudan signed a note verbale.2 In August 2013, the 

EAC Council of Ministers passed a resolution, establishing a High-Level Negotiations Team (HLNT) to 

carry out the accession negotiations with South Sudan.3 On 13 March 2014, President Mayardit signed 

a decree, referenced 12/2014, establishing a High-Level Committee to negotiate the Republic of South 

Sudan’s accession to the EAC. In April 2016, South Sudan was admitted to the EAC, despite concerns 

over governance and the fragility of the peace. 

The ambit of the EAC is wide-ranging with the partner states aiming to ‘strengthen their economic, 

social, cultural, political, technological and other ties for their fast balanced and sustainable 

development by the establishment of an East African Community’.4 Accordingly, the accession process 

creates and requires the implementation of common rules and standards that govern a wide range of 

areas. In the area of economic integration this process imposes the obligation to liberalise markets 

and ensure non-discrimination in achieving the free movement of goods, services, labour, and capital, 

while also requiring partner states to create uniform legislation with the purpose of establishing a 

common legal framework.5 There is scope in the accession process to adjust the pace of 

implementation and determine the extent of liberalisation, although this flexibility varies widely.  

                                                           
1 This paper draws on work that I have done to assist South Sudan’s efforts to join the East African Community (EAC) as 
Team Leader for a Department for International Development (DfID)-UK and Trade Mark East Africa supported project. 
The people I have worked with have humbled me in their dedication and perseverance in the face of very difficult 
circumstances. I have greatly benefited from their analysis. All errors are mine. 
2 RSS/J/PO/1.01 application for membership  
3 EAC/CM27/Decision13  
4 EAC Treaty Preamble 
5 EAC Common Market Protocol art 47  
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This study provides an assessment of the regulatory and economic aspects of South Sudan joining the 

EAC, focusing on the economic acquis communautaire6.  

The collapse of the Unity government and the tragedy of the renewed conflict means that many of 

the opportunities and challenges from accession identified are, at present, largely academic. But 

when, as so many so dearly hope, this young nation moves towards peace, the need to realise 

economic opportunities in the regional markets and from regional integration will be pressing. And I 

am confident that the support that has been offered by the DFID/TMEA programme, and summarised 

in this paper, will prove useful when that time comes.  

1.1 Country Background 

On 9 July 2011, the Republic of South Sudan, the 55th African state and the youngest country in the 

world, was established, following its full independence from Sudan.7  

South Sudan’s history is marked by conflict. After Sudan gained independence in 1956, the Khartoum 

government defaulted on their commitment to allow full political involvement of the most southern 

state (Equatoria), resulting in a long civil war (1955-1972). In 1983 renewed conflict broke out and in 

the following 22 years of war, millions died or were displaced. This second conflict ended with the 

2005 Comprehensive Peace Agreement, under which the South was granted regional autonomy along 

with guaranteed representation in a national power-sharing government. The Republic of South 

Sudan obtained full independence on 9 July 2011 after an overwhelming vote (98%) for separation 

from Sudan by the South Sudanese residents. From 2005 to 2012, South Sudan had the right to 50% 

of former Sudan’s oil revenue. With independence this agreement stopped and by January 2012, due 

to a breakdown of talks on the sharing of oil revenues South Sudan stopped oil production. Only in 

May 2013, after agreeing on a transit fee with Sudan, did South Sudanese oil production resume.8  

In December 2013, renewed political conflict broke out. A power struggle between the president and 

his deputy, whom he had sacked, resulted in fighting between government troops and rebel factions. 

This latest conflict which killed thousands and displaced over 2 million people, ultimately affected six 

of the ten states. In August 2015, much under international pressure, a tentative peace agreement 

                                                           
6  T Thorp, ‘The rule of law and the implementation of an economic acquis communautaire in Sub-Saharan Africa: Legal 

challenges for the East African Community’, European Yearbook of International Economic Law 3 (2011), 485-546. 
7 Peter Martell, ‘South Sudan becomes an independent nation’, BBC News (8 July 2011) 
8 Edward Thomas, South Sudan: A Slow Liberation (Zed Books 2015) 
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was signed.9 A unity government was formed in April 2016 but fell apart within a few months as 

conflict started again. 

South Sudan, situated in Central East Africa, borders to the south with Kenya, Uganda and the 

Democratic Republic of Congo (DRC), to the east with Ethiopia and to the west with the Central 

African Republic (CAR), as well as to the north with the northern states of Sudan. The country covers a 

total area of 644,329 sq m and its biggest city and capital Juba is situated in Central Equatoria. 

With a total population of 11.91 million (2014), South Sudan has a very young population with 65% of 

its population being 24 years of age or younger.10 Poverty is endemic: as ascertained in the South 

Sudan Household Survey, 50.6% of the population is classified as ‘Poor’, and human development 

indicators are low.11 Poverty is more prevalent among women. 

Table 1: Economic Indicators 2009-2014 

Economic Indicators 
 

2011 2012 2013 2014 

Gross Domestic Product (GDP) USD M 17,826  10,368  11,804  13,070  

GDP growth % 13 -42 14 11 

Inflation (CPI) % 47,3 59.2 22.7 5.6 

Government expenditure % of GDP  40 22.5 36.2 

Public expenditure on education % of GDP 0,7 - - - 

Public expenditure on health % of GDP 5,8 10,3 8,3 8,3 

Military expenditure % of GDP 17  10  11  13  

Government revenue  % of GDP  40.1 22.5 36.2  

Of which oil revenue % of GDP  33.2 1.4 27.1 

Source: World Bank Development Indicators Database, 2015 and African Economic Outlook, 2015. 

The challenges facing economic governance are severe and wide-ranging, since the country still faces 

instability and insecurity, both of which hamper growth.12 Institutional and human capacities are 

weak, and there is great unemployment. Furthermore, the private sector’s capability to comply with 

regulations is limited, and there is low private-sector productivity.  

                                                           
9 BBC Monitoring, ‘South Sudan Country Profile’ (BBC News, 7 December 2015) at http://www.bbc.com/news/world-africa-
14069082. Accessed 21 January 2016 
10 The World Bank, ‘World Development Indicators’ (2014) at http://data.worldbank.org/country/south-sudan. Accessed 
21 January 2016 
11 South Sudan National Bureau of Statistics (NBS) ‘National Baseline Household Survey 2009 Report’ (2012) 
12 South Sudan National Bureau of Statistics (NBS) ‘South Sudan Business Survey’ (2010) 

http://www.bbc.com/news/world-africa-14069082
http://www.bbc.com/news/world-africa-14069082
http://data.worldbank.org/country/south-sudan
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Oil drives South Sudan’s GDP. It contributes 60% of the overall GDP, and 98% of government revenue. 

Oil revenue has not been well managed and as a consequence GDP growth has been highly erratic. 

Besides oil, subsistence agriculture provides the dominant source of income and employment. The 

private sector is largely informal and focused on internal and cross-border trade. The formal, non-oil 

private sector is concentrated in trade and hospitality (i.e. hotels and restaurants), and is generally 

located in Juba. These businesses are all small and young. They face many constraints including credit, 

costs of inputs, and the related high cost of transport, low productivity, and skills gaps. The private 

sector is also already integrated into the regional economy, as well as the global economy (although 

to a lesser degree). There is a high level of import dependency and a high percentage of foreign 

workers in the labour force, although few companies consider themselves exporters.  

1.2 South Sudan’s opportunities for joining the EAC 

There are several potential advantages for South Sudan in joining the EAC. It has the potential to act 

as an agent of restraint, both politically and economically.13 Unfortunately, the recent experience with 

Burundi has reduced the credibility of the EAC to act as an agency of restraint. However, at a recent 

sitting, the East African Legislative Assembly (EALA), the legislative organ of the EAC, called on the 

Heads of State to uphold their duty, imposed by the Treaty, to protect the people of Burundi.14 

For imports and exports, cooperation along the northern corridor will directly benefit South Sudan in 

reducing its costs of transit. South Sudan’s transport costs, according to the Doing Business Indicators, 

are more than double those of other EAC countries, and nine times world costs. South Sudan’s import 

costs amount to US$9,285, while the costs of imports in Uganda are US$3,321. Transport costs can 

exceed 100% of the value of imported goods.15 Acceding to the EAC will allow South Sudan to benefit 

from the Single Customs Territory, its waiving of Rules of Origin (RoO), or the Simplified Trade Regime.  

EAC membership should also be seen as an investment in the commercial regulatory framework that 

will ensure the safer and more effective management of trade in the short term. Over the longer 

term, the EAC will make it easier for agricultural and value-added exports to be accepted in EAC 

markets, and at a much lower cost and with greater certainty than would otherwise be the case. This 

                                                           
13 P Collier and JW Gunning, ‘The Potential for Restraint Through International Trade Agreements’ in Paul Collier and 
Catherine Pattillo, Reducing the Risk of Investment in Africa (Macmillan 2010)  
14 EALA Public Relations Office, ‘EALA concerned about Republic of Burundi’ (EAC News and Media/Press Releases 06 
February 2016) at http://www.eac.int/news-and-media/press-releases/20160205/eala-concerned-about-republic-burundi. 
Accessed 10 February 2016 
15 Nathan Associates, ‘South Sudan Corridor Diagnostic Study and Action Plan’ (September 2012) 

http://www.eac.int/news-and-media/press-releases/20160205/eala-concerned-about-republic-burundi
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will result from the development of a regional standards infrastructure and a stronger institutional 

framework to address non-tariff barriers (NTBs) and non-tariff measures (NTMs).  

Participation in the EAC Customs Union (CU) will also contribute to South Sudan’s transition into a 

post-oil economy, by providing tariff-free access to the Ugandan and Kenyan markets for agricultural 

produce; tariffs for these products are currently 25% and higher. Although agricultural production is 

currently nascent and dominated by subsistence farming, it is seen as an area of great comparative 

advantage in the future. A recent study has estimated that these exports to Kenya could increase to 

US$50 million, and exports to Uganda could increase to US$45 million, in a medium-term time 

horizon.16 

The EAC can also contribute to the competitiveness of the private sector by improving the access to, 

and lowering the cost of, business services, agricultural services, and transport through liberalisation 

and regulatory cooperation. Of particular importance to the small and medium-sized enterprise (SME) 

sector are bookkeeping, information and communication technologies (ICT), and secretarial support 

services. With regard to the key constraint of financial services, however, access to finance remains a 

significant challenge with even regionally integrated markets proving too small to induce financial-

sector deepening.  

1.3 Approach to the assessment 

The assessment has been based on:  

• a baseline assessment of the EAC treaties, protocols, etc. relating to economic integration (the 

economic acquis communautaire) 

• an economic analysis to identify the key issues to be considered in the regulatory assessment  

• a regulatory assessment 

• a conclusion setting out the economic cost benefit of accession and key issues for 

negotiations. 

The baseline assessment looks at the main changes resulting from EAC Accession ‘on the ground’ in 

selected areas of the EAC laws and obligations that make up the acquis communautaire. The focus is 

the Customs Union Protocol (CUP) and the Common Market Protocol (CMP), and in particular:  
                                                           
16 The World Bank, ‘Republic of South Sudan Trade Strategy Report: Economic Diversification, Regional Integration, and 
Growth’ (27 May 2014) 
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• the ‘four freedoms’ of goods, services, labour and capital, in terms of rights and obligations 

and related areas of cooperation of the acquis  

• within each of the freedoms, the scope for flexibility with regards to asymmetry, exemptions, 

and speeding up the implementation 

• the possibilities and procedures for changes to be made to the acquis. 

Key areas of the domestic regulatory analysis relate to: a) the ability to conform with the 

requirements of the Customs Union and b) the practical challenges relating to the implementation in 

the areas of customs, services, immigration, and cross-border payments.  

1.4 The scope of the assessment: the Customs Union and Common Market 

The EAC has an ambitious and comprehensive integration agenda. Partner states undertook to 

establish among themselves – and in accordance with the provisions of the Treaty – a customs union, 

a common market, (subsequently) a monetary union, and (ultimately) a political federation. These 

instruments are intended to strengthen and regulate the industrial, commercial, infrastructural, 

cultural, social, political, and other relations of the partner states. The ultimate goal would be 

achieving accelerated, harmonious, and balanced development and the sustained expansion of 

economic activities, thus ensuring that the benefits of regional integration are equitably shared.17 

The scope of the assessment encompasses the freedoms and rights established under the CUP and 

the CMP. Key aspects of the Monetary Union Protocol (MUP) are also considered. 

2. Baseline assessment of the EAC 

The baseline assessment establishes, in broad terms and for specific priority areas, the obligations of 

EAC accession, the scope for flexibility in meeting these obligations (both legally and from 

precedence), and the technical and institutional requirements for the implementation of its provisions 

insofar as they influence the practical impact of accession. 

                                                           
17 EAC Treaty art 5(2)  



 

Legal and economic assessment of South Sudan’s possible accession to the EAC 

tralac Working Paper  |  T17WP01/2017  |  Author: Nicholas Aris Charalambides 

 

7 

2.1 Principles of accession 

The Treaty which established the East Africa Community came into force on 7 July 2000. For South 

Sudan to accede to the EAC the following criteria, set out in Article 3 of the Treaty, have to be 

adhered to: 

a) acceptance of the Community as set out in the Treaty 

b) adherence to universally acceptable principles of good governance, democracy, the rule of 

law, observance of human rights and social justice 

c) potential contribution to the strengthening of integration within the East Africa Region  

d) geographical proximity to and interdependence between it (the foreign country) and the EAC 

partner states.  

The overarching goal of the EAC is to widen and deepen ‘cooperation among the partner states in 

political, economic, social and cultural fields, research and technology, defense, security and legal and 

judicial affairs, for their mutual benefit’.18 

Though the focus of the thesis is economic integration, political governance is an essential part of the 

acquis commauntaire of the EAC.19 The most relevant provision relating to Human Rights within 

Article 6(d) of the treaty is good governance including adherence to the principles of democracy, the 

rule of law, accountability, transparency, social justice, equal opportunities, gender equality, as well as 

the recognition, promotion and protection of human and people’s rights in accordance with the 

provisions of the African Charter on Human and Peoples’ Rights. 

Further, Article 7(2) of the operational principles of the EAC states that ‘the partner states undertake 

to abide by the principles of good governance, including adherence to the principles of democracy, 

the rule of law, social justice and the maintenance of universally accepted standards of human rights’. 

Specific articles and chapters, such as Article 124 on regional peace and security or Chapter 22 on the 

role of women in socioeconomic development focus directly or indirectly on human rights issues.20 

                                                           
18 EAC Treaty art 5 (1) 
19 OC Ruppel ‘Regional economic communities and human rights in East and southern Africa’ in JA Bösl & J Diescho (eds) 
Human Rights in Africa (MacMillan Education Namibia 2009) 304 
20 A Possi ‘Striking a balance between community norms and human rights: The continuing struggle of the East African 
Court of Justice’ (2015) 15 African Human Rights Law Journal 192-213 
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2.2 The institutions and laws of the EAC 

The EAC is governed by seven main organs: (i) The Summit of the Heads of State which meets at least 

once a year gives general directions. (ii) The Council of EAC Ministers under the Heads of State 

Summit is the main decision-making organ and review body. It is in charge of regional cooperation in 

each PS. Decisions by the Council are binding for all partner states except for the Summit, East African 

Legislative Assembly (EALA) and East Africa Court of Justice (EACJ). (iii) The Coordination Committee 

under the Council comprises permanent secretaries and is responsible for EAC affairs. The Committee 

also coordinates (iv) the 18 Sectoral Committees which consist of senior officials. (v) The EAC 

Secretariat is the executive organ of the Community. (vi) The EACJ, established under the Treaty, is 

the judicial organ of the EAC. It ensures that community law is interpreted and implemented within 

the Treaty. (vii) EALA is the legislative organ of the EAC, consisting of nine elected members from each 

PS and seven ex officio members. Its key objective is to further the objectives of the Community. 

The EAC is a rules-based system. It has clear rules of conduct, identified subjects – which are the 

states and citizens of the community – and the source of its laws are the treaty itself and customary 

international law. The EAC Treaty has a clear enforcement mechanism and it establishes the EACJ.  

The EAC Treaty establishes a parliament with law-making powers, the EALA (under Article 9 of the 

Treaty). The EALA holds a legislative, representative and oversight mandate with the objective to 

advance the objectives of the EAC.  

The EAC has made community law superior to other domestic legal systems. It provides in Article 8(4) 

that ‘community organs, institutions and laws shall take precedence over similar national ones on 

matters pertaining to the implementation of this Treaty’.  

However, national legislation has to be used to give it effect in terms of Article 8(2) of the EAC Treaty. 

Partner states have to enact national provisions that empower the treaty within 12 months. The EAC 

also has the preliminary reference procedure enshrined within its treaty. Article 34 of the Treaty 

requires national courts to refer cases for interpretation to the EACJ.  

2.3 Scope for flexibility: general principles 

There are no special and differential treatment provisions in the EAC Treaty. The EAC is an integration 

agenda based on the principle of equality, as set out in Article 6 of the Treaty on Fundamental 

Principles that govern the integration agenda.  
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Article 7 of the Treaty allows for variable geometry and variable speed, however, which are principles 

that can be invoked to argue for flexibility and a special dispensation to be given to South Sudan, given 

its young statehood and its emergence from conflict. 

The other principle that may be utilised by South Sudan to negotiate for fairer terms of 

implementation is the application of the principle of asymmetry – as defined in Article 1 of the Treaty. 

Article 2(5) of the CUP explicitly provides – in accordance with Article 75 of the Treaty – that the 

application of these principles is open to all partner states. The applicability of such principles is yet to 

be tested, however, since no partner state has employed them beyond the initial partner states’ tariff 

reduction (and this asymmetry is specifically provided for in Article 11 relating to tariff elimination). 

There are also articles that recognise developmental needs and the requirement for mutual benefit. 

Article 3(a) of the CUP recognises the need for the integration to result in mutual benefit, efficiency 

(3b), and development and diversification (3d). Article 35 of the CUP provides that the Council can 

approve ‘measures to address imbalances arising from the establishment of the Custom Union’. 

Article 4 of the CMP states the objectives of the Common Market, which include economic growth 

and development (Article 4.2a). It states that the goal of integration is to generate benefits that are 

‘equitably distributed’ (Article 4.2c). Once again, the application of these principles is unclear and 

untested. 

2.4 Free movement of goods 

The free movement of goods is principally set out in the EAC CUP and extended to the EAC CMP. The 

key provisions of the CUP (Article 2) that are assessed in the study include:  

• the elimination of customs duties and other charges of equivalent effect imposed on imports; 

• the removal of non-tariff barriers 

• the establishment and maintenance of a common external tariff (CET) in respect of all foreign 

goods imported into partner states from foreign countries.  

Goods are accepted as eligible for community tariff treatment if they originate, and can be certified as 

originating, in the partner states. 

Trade facilitation measures are also important and include customs cooperation, and the 

simplification and harmonisation of trade documents and procedures. Provisions are contained within 
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the CUP and CMP, as well as within the EAC Customs Management Act (2004). Standards 

harmonisation is addressed within the CUP, the EAC protocol on standardisation, quality assurance, 

metrology and testing, and the EAC Standardisation, Quality Assurance, Metrology and Testing Act 

(2006). 

2.4.1 Elimination of customs duties and other charges of equivalent effect 

The CUP also obliges partner states to eliminate internal tariffs and other charges of equivalent effect 

amongst themselves.  

Transitional provisions and experiences 

Article 11 of the CUP provides transitional provisions on the elimination of such tariffs, however. This 

provision benefitted the three original EAC partner states (i.e. Kenya, Uganda and Tanzania). Goods to 

and from Uganda and Tanzania were subject to a zero tariff, while goods from Kenya into Uganda and 

Tanzania were dually categorized: Category A goods were eligible for immediate duty-free treatment, 

while Category B goods were subject to a five-year phased reduction and eventual elimination of duty. 

Rwanda and Burundi did not benefit from Article 11, however. The period given to Rwanda and 

Burundi to eliminate tariffs was from accession in 2007 until 2009.  

As set out in the overview of general principles relating to special treatment for South Sudan, there is 

scope to argue for greater flexibility on the basis of other provisions. Article 1 of the Treaty also 

provides for the principle of asymmetry, and is also explicitly provided for in CUP Article 2(5). While 

asymmetry is open to all partner states, the applicability of such principles is yet to be tested, as they 

have not been employed beyond the tariff phase-down of the original partner states.  

Safeguards 

The regulations on Safeguard Measures also allow for imports to be restricted where it can be shown 

that a partner state’s industry is suffering, or threatens to suffer serious injury. Safeguard measures 

can be imposed for three years (Regulation 9.2).  

Implementation 

In terms of the status of implementation, all partner states have eliminated tariffs on intraregional 

trade, but measures with equivalent effect remain. For instance, EAC certificates of origin are often 
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not recognised at borders, and none of the partner states have complied with the EAC Council’s 

recommendations to enact domestic legislation imposing penalties on people who furnish false 

documentation to obtain them.21 

The Common External Tariff  

The CUP establishes a three-band CET, with a minimum rate of 0%, a middle rate of 10%, and a 

maximum rate of 25%. In addition, and quite crucially, there is a Sensitive Items (SI) list – consisting 

mainly of food products – that incurs tariffs of above 25%.  

Mutually beneficial trade 

As set out in the economic analysis, the Sensitive Items list is damaging to South Sudan because it is a 

net food importer. Its adherence to the EAC CET for sensitive items would not be in its developmental 

interests – as set out in Article 3 of the CUP, which seeks to promote mutually-beneficial trade. 

Articles 4(2)(b) and (d) of the CMP, and Article 6 of the Treaty, can also be invoked to urge for South 

Sudan’s cooperation with the EAC for mutual benefit as a fundamental principle of the EAC. Raising 

and imposing high tariffs on food imports would impact negatively on South Sudan’s economy and its 

people. 

Safeguards and exceptions 

There are remedial and safeguard measures provided in the CUP (12.3) for rebalancing and remedying 

any damage that may occur to a partner state as a result of its implementing, should South Sudan 

negotiate its accession to the EAC with the objective of implementing the CET in its current form.  

Additionally, there are other safeguard measures provided in the CUP for application in situations 

where there is a sudden surge of a product imported into a partner state, under conditions that cause 

or threaten to cause serious injury to domestic producers of like or directly competing products. 

Under Articles 19 and 36 of the CUP, South Sudan can also demonstrate that its economy will suffer 

serious injury as a result of the imposition of the CET on industrial inputs and raw materials. It adds 

that the Council shall examine the merits of the case and the proposed measures and take 

appropriate decisions. 

                                                           
21 The World Bank East African Community Secretariat, ‘EAC Common Market Scorecard 2014: Tracking EAC Compliance in 
Movement of Capital Services and Goods’ (2014) 26 
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EAC partner states often apply to stay or waive the application of the EAC CET on the grounds of 

addressing supply-side constraints. Additionally, there are provisions under the CUP that empower 

partner states to apply for waivers in compliance with the CET. These include the remission of duties 

on raw materials for manufacturers (Article 27), or other export promotion schemes such as the 

Manufacturing under Bond scheme (Article 28) and Export Processing Zones (Article 29). 

The CMA also provides some guidance on remissions and the exemption of import duty. Sections 138, 

139, and 140 provide for the Council to grant a remission of a duty on goods imported for the 

manufacture of other goods in partner states and prescribe regulations on the general administration 

of these duty remissions. They are granted for special purposes, such as an infant industry or social 

objectives. Goods benefitting from a remission should pay full duty when exported to partner states.  

Stays of application are usually negotiated annually as part of pre-budget negotiations. All partner 

states have used these stays of application. This has resulted in a growing call for a more restricted 

use, as they are seen to be undermining the Customs Union.  

Implementation and review  

There continues to be disputes amongst the parties as to the rates to be applied to various imports 

and, as a result, the CET is still not being applied consistently.22 Given the flexibility built into the 

protocol with regard to the establishment of a CET, it is therefore unlikely that there will be 100% 

uniform application of the CET in the near future. 

It is also important to note that the rates of the CET can be amended. The Gazette of 20 June 2014: 

Approved measures on Import Duty Rates in the EAC Common External Tariff amended the Sensitive Items 

list under Schedule 2: 

• Portland cement: reduced duty rate from 35% to 25%, and it was removed from the Sensitive 

Items List 

• whey and meslin flour: reduced duty from 60% to 50% 

• cheese: increased duty from 25% to 60%. 

                                                           
22 HK Mutai, ‘Assessing the Implementation of the EAC Common Market: A preliminary Scoping Study’ (2015). tralac 
Working Paper at http://www.tralac.org/images/docs/6992/s15wp042015-mutai-assessing-implementation-of-the-eac-
common-market-20150210-fin.pdf. Accessed 18 November 2015 
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A further issue that the EAC is yet to address is the consequences of Rwanda and Burundi adopting 

the CET on their binding commitments regarding tariffs made to the World Trade Organisation (WTO). 

For Rwanda, 241 tariffs are above their bound rates. 

2.4.2 Elimination of non-tariff barriers 

Partner states are enjoined to remove, with immediate effect, all existing NTBs that inhibit the 

importing into their respective territories of goods originating from the other partner states and 

thereafter not to impose any new ones. Partner states are also obliged to formulate a mechanism for 

identifying and monitoring the removal of non-tariff barriers.23 

However, all partner states still apply NTBs, with most related to sanitary and phytosanitary (SPS) 

measures, RoO, charges of equivalent effect to tariffs, and Technical Barriers to Trade (TBT). The 

Time-Bound Programme being implemented to identify and eliminate NTBs is helping to address 

these problems, and additional technical assistance could improve these efforts.24 The EAC launched a 

study on the development of a legally binding mechanism for the elimination of NTBs, which was 

presented to the Sectoral Council on Trade, Industry, Finance, and Investment in November 2012.25 

The adoption of the EAC Bill on the ‘Legally Binding Enforcement Mechanism For The Elimination Of 

Identified Non-Tariff Barriers’ will further encourage the removal of NTBs, both along the transport 

corridors and within South Sudan.  

2.4.3 Other issues 

Trade facilitation is a critical issue for South Sudan, since customs regulation and cooperation is 

central to the Custom Union Protocol and the Customs Management Act.  

A key innovation has been the introduction of the Single Customs Territory (SCT) in July 2014. It allows 

for the free circulation of goods within the EAC and for the assessment and collection of relevant tax 

revenue at the first entry point and thereafter the distribution to partner states. This will enable 

minimal internal border controls and RoO can be waived for products trading under the SCT.  

                                                           
23 EAC Customs Union Protocol art 13  
24 The World Bank East African Community Secretariat, ‘EAC Common Market Scorecard 2014: Tracking EAC Compliance in 
Movement of Capital Services and Goods’ (2014) 26 
25 East African Community, ‘Status of Elimination of Non-Tariff Barriers in the East African Community’ (December 2012) 
Vol 5 
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A recent progress report on the operationalisation of the scheme suggests that the turnaround time 

between Mombasa and Kampala along the Northern Corridor has been reduced from 18 days to four 

days, and that all cargo imported through Mombasa and destined for Rwanda falls under the SCT.26 

Exemptions from the free circulation of goods remain the norm, however, and the selection criteria of 

goods to be included within the SCT are still to be determined.27  

A further potentially important trade facilitation tool is the Simplified Trade Regime (STR). This allows 

cross-border traders to export eligible goods that are worth US$2,000 or less, and duty-free using the 

EAC simplified certificate of origin (SCO). The SCO can be obtained relatively easily at the border. The 

goods that are eligible for the STR are published in a common list that is available at the border 

crossings. The common list is agreed upon between the neighbouring countries and is subject to 

review. Importantly, the institutional and operational requirements of the STR are minimal.  

TBT and restrictions resulting from concerns over food safety (SPS standards) will become increasingly 

important as South Sudan develops its productive base and seeks export markets in the EAC. The 

application of the CUP is supposed to take into account the provisions of the Treaty regarding other 

areas of cooperation, including those on Standardisation, Quality Assurance, Metrology and Testing.28 

Partner states were enjoined to conclude a protocol on Standardisation, Quality Assurance, Metrology 

and Testing for the goods produced and traded within the EAC, which has been achieved.29 Upon the 

basis of this protocol, the Standardisation, Quality Assurance, Metrology and Testing Act (2006) is in 

place.  

The fact that a number of NTBs relate to these standards shows that effective implementation in this 

area remains a problem. SPS and technical standards seem to be recurrent issues affecting 

intraregional trade, accounting for nearly a third of the NTBs reported in this period. Most issues 

relating to SPS and technical standards take the form of cumbersome testing and certification 

procedures for products (especially food), the non-recognition of quality marks and SPS certificates 

from other partner states, and stringent requirements for the export of certain products. Although 

                                                           
26 East African Community Secretariat, ‘Technical Working Groups on the Operationalisation of the Single Customs 
Territory: Progress Report’ (October 2014)  
27 Interview with Kenyan Association of Manufacturers (KAM) (February 2015) 
28 EAC CUP art 38(1)(b)  
29 EAC Treaty art 81(4) 
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certain products – such as tea and milk – are especially affected, all products in the region face these 

challenges.30 

2.5 The free movement of persons 

The free movement of persons who are nationals of the partner states is guaranteed within the EAC 

under the CMP.31  

Each partner state is to ensure that there is no discrimination against citizens of the other partner 

states on the basis of their nationalities, by guaranteeing:32  

• the entry of citizens of other partner states into their territory without a visa  

• the free movement of persons who are citizens of the other partner states within their 

territories 

• the right to stay by citizens of other partner states in their territories 

• the right to exit by citizens of other partner states in their territories without restrictions.  

Partner states are enjoined to establish a common standard system of issuing national identification 

documents to their nationals, which is to be the basis for identifying the citizens of the partner states 

within the EAC.33 

Students from other partner states wishing to study in the host partner state are obliged to apply for a 

student pass, which shall be issued free of charge.34 

The document that partner states allow to be used to facilitate travel amongst the countries is 

optional rather than mandatory. Article 9(2) of the CMP provides that the partner states that have 

agreed to use machine readable and electronic national identity cards as travel documents may do so. 

Considerable progress has been made towards attaining the goal of free movement of persons with 

Kenya, Rwanda, and Uganda agreeing in August 2013 to start using national identification cards as 

                                                           
30 The World Bank East African Community Secretariat, ‘EAC Common Market Scorecard 2014: Tracking EAC Compliance in 
Movement of Capital Services and Goods’ (2014) 31 
31 EAC CMP art 7(1) 
32 EAC CMP 2004 art 7(2)  
33 EAC CMP 2004 art 8  
34 The EAC Common Market (Free Movement of Persons) Regulations reg 6(1) and (8) 
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travel documents. The agreement amongst the three went into effect on 1 January 2014. Burundi and 

Tanzania have not yet agreed to the new initiative.35 Travel to Burundi and Tanzania requires a 

standard travel document. 

2.6 The free movement of workers 

The freedom of movement of workers within the EAC is guaranteed under the CMP, and is based on 

the principle of national treatment in relation to all conditions of employment.  

The freedom of movement of workers within the EAC entitles a worker to the following:36 

• to apply for employment and accept offers of employment that are made  

• to move freely within the territories of the partner states for the purpose of employment  

• to conclude contracts and take up employment in accordance with the contracts, national 

laws, and administrative actions, without any discrimination  

• to stay in the territory of a partner state for the purpose of employment in accordance with 

the national laws and administrative procedures governing the employment of workers of that 

partner state 

• to enjoy the freedom of association and collective bargaining for better working conditions in 

accordance with the national laws of the host partner state  

• to enjoy the rights and benefits of social security as afforded to the workers of the host 

partner state. 

The worker is also entitled to move with his family: the spouse of such a worker is also entitled to 

employment within the host state, as well as his children of employable age.37 This freedom does not 

extend to employment in the public service of the host state, unless permitted by the national laws.38 

The freedom of movement of workers is limited to those workers contained in the schedule of 

commitments made by the partner states. This schedule is found in the EAC Common Market (Free 

Movement of Workers) Regulations, Annex II to the CMP. In relation to self-employed persons, the 

                                                           
35 Mutai (n 21) 21 
36 EAC CMP art 10(3)  
37 EAC CMP art 10(5) 
38 EAC CMP art 10(10)  
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removal of restrictions under the right of establishment relating to trade in services shall be in 

accordance with the EAC Common Market Schedule of Commitments in the Progressive Liberalisation 

of Services, Annex V to the CMP.39 

The realisation of this freedom is also to be facilitated by other annexes to the CMP, namely the EAC 

Common Market (Right of Residence) Regulations, Annex IV and the EAC Common Market (Right of 

Establishment) Regulations. 

The extent of liberalisation varies widely amongst partner states. Burundi has the most limited 

commitments, which cover only the following:  

• medical, life science, and health professionals  

• teaching professionals (primarily university-level teachers)  

• other professionals, including business professionals, archivists, librarians and related 

information professionals, social science and related professionals, and writers and creative or 

performing artists. 

Workers who have contracts of employment for a period of more than 90 days in the territory of a 

host state are obliged to apply to the relevant authority for a work permit within 15 working days 

from the date of entry into the territory of the host partner state.40 The work permit issued under 

these regulations is to be in accordance with the harmonised classification of work permit and forms, 

fees, and procedures as may be approved by the Council.41  

Self-employed persons who intend to take up and pursue economic activities, or to set up and 

manage economic undertakings in the territory of another partner state, are obliged to apply to a 

relevant authority for a work permit within 30 working days from the date of entry into the territory 

of the host partner state.42 The work permit issued is to be in accordance with the harmonised 

classification of work permit and forms, fees and procedures as may be approved by the Council.43 

                                                           
39 EAC Common Market (Right of Establishment) Regulations reg 10  
40 EAC Common Market (Free Movement of Workers) Regulations reg 6(1)  
41 EAC Common Market (Free Movement of Workers) Regulations reg 6(9)  
42 EAC Common Market (Right of Establishment) Regulations reg 6(1)  
43 EAC Common Market (Right of Establishment) Regulations reg 6(10)  
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2.7 The free movement of services 

Partner states in Article 16 of the CMP are enjoined to guarantee the free movement of services 

supplied by their nationals and the free movement of service suppliers who are their nationals within 

the EAC.  

Trade in services covers the following modes of supply under the CMP:44 

• cross-border supply of services from the territory of a partner state into the territory of another 

partner state (mode I), with such services including telecommunication and banking services 

• consumption abroad, in the territory of a partner state, to service consumers from another 

partner state (mode II). These include services such as medical and tourism services where 

nationals of a partner state travel to consume the service in the territory of another partner 

state; 

• commercial presence by a service supplier of a partner state, through a commercial 

establishment in the territory of another partner state (mode III) encompassing all sorts of 

commercial activities where nationals of a partner state establish companies and subsidiaries, 

so as to conduct business  

• movement of natural persons by the presence of a service supplier from another partner state, 

into the territory of another partner state to supply a service (mode IV). 

The freedom of movement of services is limited to those services liberalised under the partner states’ 

schedule of commitments embedded in the EAC CMP Schedule of Commitments in the Progressive 

Liberalisation of Services, Annex V. There are other annexes to the CMP that are to facilitate the 

implementation of the freedom of movement of services in the EAC. These are the EAC Common 

Market (Right of Establishment) Regulations, Annex III, the EAC Common Market (Right of Residence) 

Regulations, Annex IV, and the EAC Common Market (Free Movement of Persons) Regulations, Annex 

1. 

Partner states also retain the flexibility to regulate their services sectors in accordance with their 

policy objective, provided the measures undertaken are consistent with the CMP and do not 

constitute barriers to trade in services.45  

                                                           
44 EAC CMP art 16(2)  
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The schedule of commitments on the progressive liberalisation of services (Annex V to the CMP) sets 

out the commitments made by the partner states. These sectors are business, communication, 

distribution, education, financial, tourism and travel-related services, and transport.  

In this area there has been limited success in achieving the free movement of services, with the 

partner states limiting the sectors in which they have liberalised as well as the modes of supply that 

they are willing to liberalise.46 

A review of more than 500 key sectoral laws and regulations of the EAC partner states identified at 

least 63 measures inconsistent with the commitments to liberalise the trade within the EAC. The 

review focused on professional services (legal, accounting, architectural, and engineering), road 

transport, distribution (retail and wholesale), and telecommunications legislation. 

• Professional services account for nearly three-quarters (73%) of the 63 identified measures, 

led by engineering (16), accounting (14), and legal services (10). The other measures involve 

road transport (15) and wholesale distribution (2). 

• Telecommunications and retail were the only studied sectors with no identified measures 

inconsistent to the protocol. However, restrictions on the trade in services within the EAC still 

exist in these sectors, and they were scheduled for elimination before 2015.  

• The measures are most common in Tanzania (17) and Kenya (16), followed by Rwanda (11), 

Uganda (10), and Burundi (9). Burundi’s strong performance on the scorecard is partly due to 

the fact that some of its sectors are not yet regulated through sectoral legislation. 

• About three-quarters of the identified measures are national treatment-related and 

discriminate against services or service suppliers of the EAC partner states. The rest of them 

affect the ‘most favoured nation’ (MFN) principle, involving preferences for service suppliers 

outside the EAC.  

• Nearly all inconsistent measures concern multiple modes of services supply, including the 

presence of natural persons (Mode 4) and commercial presence (Mode 3). No measures affect 

consumption abroad (Mode 2).  

                                                                                                                                                                                                     
45 EAC CMP art 20  
46 Mutai (n 21) 
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• Across the partner states 75% of measures were identified in laws, 15% in administrative 

guidelines, and 10% in regulations. 

• Inconsistent measures were found not only in sectoral legislation, but also in laws that cut 

across all sectors. A partial, complementary review of the partner states’ principal investment 

and company laws identified 11 additional measures in the EAC region.  

• None of the partner states have been complying with their obligation to regularly inform the 

EAC Council of any new laws and administrative guidelines that affect trade in services. 

2.8 The free movement of capital 

Free movement of capital is governed in the CMP, as well as the Monetary Union Protocol.  

Partner states are to facilitate the free movement of capital under the following conditions by:47 

• removing restrictions between the partner states on the movement of capital belonging to 

persons resident in the EAC 

• removing any discrimination based on the nationality or on the place of residence of the 

persons or on the place where the capital is invested 

• removing any existing restrictions and not introducing any new restrictions on the movement 

of capital and payments connected with such movement and on current payments and 

transfers, or applying more restrictive regulations 

• removing restrictions relating to current payments connected with the movement of goods, 

persons, services, and/or capital between partner states in accordance with the provisions of 

the CMP. 

The implementation of this obligation is to be progressive and to be based on the schedule on the 

removal of restrictions on the Free Movement of Capital, Annex VI to the CMP. 

However, the CMP provides general exceptions that may be applied to restrict capital movements, 

namely:48  

                                                           
47 EAC CMP art 24  
48 EAC CMP art 25  
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• to ensure prudential supervision 

• for public policy considerations 

• to prevent crime such as money laundering  

• to provide for financial sanctions that may be agreed upon by the partner states.  

Such restrictions are to be sent to the Secretariat and other partner states, and accompanied by proof 

that the restriction was appropriate and justified. 

The CMP also provides for safeguard measures where the implementation of the freedom leads to 

disturbances in the functioning of the financial market of any partner state.49 In cases where a 

competent authority of a partner state makes an intervention in the foreign exchange market that 

seriously distorts the conditions of competition, the other partner states are mandated (for a strictly 

limited period) to institute the necessary measures in order to counter the consequences of the 

intervention.50 Partner states are also mandated to take safeguard measures, where one is in 

difficulties or is seriously threatened with difficulties, as regards its balance of payments. Nonetheless, 

there are conditions that must be met before the application of the safeguard measures can be 

undertaken.51  

Under the Treaty, partner states have undertaken to implement a capital market development 

programme within the EAC, which is to be determined by the Council and which will create a positive 

environment for the movement of capital within the EAC.52 

2.9 The right of establishment 

The right of establishment by nationals of EAC partner states within the Community is guaranteed 

under the CMP. Partner states are to ensure that no discrimination against the nationals of other 

partner states, based on their nationalities, occurs.  

The right of establishment entails the following entitlements:53  

                                                           
49 EAC CMP art 26(1)  
50 EAC CMP art 26(2)  
51 EAC CMP art 27  
52 EAC CMP art 85  
53 EAC CMP art 13(3)  
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• to take up and pursue economic activities as a self-employed person, and set up and manage 

economic undertakings in the territory of the host partner state  

• as a self‐employed person, to join a social security scheme in accordance with the national 

laws of the host State 

• to support the national treatment and non-discrimination of companies, firms, and self-

employed persons from other partner states by the host state, and the non-introduction of 

any new restrictions on the right of establishment (save as provided under the CMP).54  

Article 15 of the CMP stipulates that access to, and the use of, land and premises shall be governed by 

national policies and laws. This has been a point of debate amongst partner states, however.  

2.10 The right of residence 

Partner states are obligated to guarantee the right of residence to the citizens of the other partner 

states admitted into their territories in accordance with the freedom of movement of workers in 

Article 10, and the right of establishment in Article 13 of the CMP.55 The right of residence guaranteed 

above shall also apply to the spouse, child, and a dependant of a worker or self‐employed person. By 

virtue of the above, partner states are obliged to issue residence permits to citizens of other partner 

states.56 This right is subject to limitations imposed by the host partner state on the grounds of public 

policy, public security, or public health. 

Matters pertaining to permanent residence are to be regulated by the national laws and policies of 

the partner states, however.57 The implementation of this obligation is in accordance with the EAC 

Common Market (Right of Residence) Regulations, Annex IV to the CMP. 

A worker or self-employed person who intends to reside in the territory of a host partner state is 

obligated to apply to a competent authority for a residence permit within 30 days from the date of 

entry into the territory of the host partner state.58 The residence permit issued is to be in accordance 

                                                           
54 EAC CMP art 13(5)  
55 EAC CMP art 14(1)  
56 EAC CMP art 14(3) 
57 EAC CMP art 14(7)  
58 EAC Common Market (Right of Residence) Regulations reg 6(1)  
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with the harmonised classification of residence permits, forms, fees, and procedures as may be 

approved by the Council.59 

2.11 Summary 

The economic acquis of the EAC encompasses the free movement of goods, persons, workers, 

services, and capital, as well as the right of establishment and residence.  

In terms of the scope for offering flexibility to accommodate South Sudan’s level of development, 

there is no ‘special and differential treatment’ offered by the Acquis. While equality is a fundamental 

principle of the EAC, there is also the recognition of the need for balanced and mutually beneficial 

trade, and the scope for variable geometry and speed, as well as asymmetry. These principles can be 

used in support for the more flexible treatment of South Sudan.  

The principle of asymmetry has only been used once, however, in the context of tariff liberalisation 

amongst the original partner states (see below), and the principle is thus largely untested. That being 

said, there is a range of short-term measures and exemptions that can be used to mitigate some of 

the obligations of the EAC relating to all freedoms and rights.  

The acquis imposes the strictest obligations on the movement of goods. In particular, it requires the 

full liberalisation of trade amongst partner states. Once implemented, only temporary exceptions are 

allowed, and generally only on the basis of widely accepted public policy grounds (such as health and 

safety, public morals and infant industries). While all partner states have used these exceptions – 

some much more than others – there is continuing deliberation about the use of exemptions and the 

rates of the CET, in particular those relating to the Sensitive Items list, with revisions to rates being 

made over time.  

The obligations on NTBs are also clear, but in practice many NTBs remain. The mechanism for 

addressing and making the removal of NTBs legally binding is still evolving.  

With regards to the free movement of services, the degree of liberalisation is much more in the hands 

of the partner states than it is for goods. The degree of openness accepted by partner states is subject 

to negotiations and varies widely. The actual implementation of commitments has been patchy at 

                                                           
59 EAC Common Market (Right of Residence) Regulations reg 6(5)  
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best. There is, however, a second round of negotiations under way, which may also address sectors 

liberalised in the first phase.  

An important area for services is cooperation on mutual recognition of qualifications. Also important 

is cooperation to ensure appropriate quality controls of the services provided across borders within 

the EAC.  

The movement of workers and, to an extent, the right of establishment have been highly emotive 

issues in South Sudan. The acquis is very limited in the obligations it imposes on partner states, 

however, with the extent of liberalisation varying widely (Burundi, for example, has made few 

commitments). Land is also often an emotive issue, and here again the obligations of the acquis are 

limited. Access to and the use of land and premises have been excluded from the Treaty, but this 

remains an area of debate amongst partner states. 

3. Key economic issues of accession 

The most binding obligations relate to the free movement of goods. The liberalisation of trade and the 

adoption of the CET are there key economic considerations for the analysis of accession. While South 

Sudan does have some discretion in liberalising services, it will have to accept binding commitments 

of liberalisation with EAC partner states, it is therefore important that its liberalisation be guided by 

consideration of its potential interests in this area.  

3.1 The welfare analysis of the EAC Customs Union 

The analysis of the Customs Union is undertaken in two steps: the first step is to assess the 

elimination of tariffs and internal barriers with EAC partners (while keeping South Sudan’s tariffs to 

the rest of the world the same). The second step is to assess the impact of also adopting the CET of 

the EAC.  

3.1.1 The impact of the elimination of tariffs and internal barriers to EAC trade 

A recent analysis suggests that liberalising trade with EAC partner states, while maintaining current 

tariffs to the rest of the world, is estimated to have a net-positive welfare effect. 60 The removal of 

tariffs on imports from the EAC will lower the prices of imports, and then increase imports for both 

                                                           
60 The World Bank (n 15) 
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intermediate and final goods. The average applied tariff on imports of vegetable products will 

decrease from 11.5% to 3.7%. The average tariff applied to foodstuffs will halve (from 10% to 5%), 

while tariffs on animal products will be reduced by over one-third (from 7.8% to 4.4%). 

Government customs revenue would decline by approximately US$29.2 million (using 2012 data), or 

approximately 85% of the customs revenue and 15% of its oil revenue. 

3.1.2 The impact of the Common External Tariff 

The CET is highly relative to the current tariffs of South Sudan. The largest tariff increases would be for 

animal products (30%), foodstuffs (22%), hides and skins (20%), footwear (20%), and stone and glass 

(20%). Only a few of the imported product lines, such as vegetables and mineral products (which also 

include imports of petrol and diesel), would decrease significantly.61 Of particular concern are the 

products on the Sensitive Items list. 

Figure 1: The tariffs of South Sudan compared to the EAC CET 

 

Source: Word Bank 2014 

At a product level, the most significant increase in the tariff rate would be for raw sugar (which would 

increase from 5% to 100%), followed by rice (which would increase from 10% to 75%). These two 

products alone account for roughly 10% of South Sudan’s imports.  

The adoption of the CET would increase the prices of imports originating from outside the EAC, and 

consequently lower imports originating from EAC countries. The EAC CET – including the SI list – 

                                                           
61 Ibid 
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would decrease the imports of foodstuffs by 15% (which is 2.7% of total imports). Accession into the 

EAC with the CET would therefore force South Sudan consumers to continue to import products from 

outside the EAC region (owing to this low level of import substitution), but at higher prices as a result 

of the increased tariffs.  

The adoption of the CET would also decrease government revenue by US$8.4 million, which 

corresponds to 24% of customs revenue in 2012 and 4% of total non-oil revenue.62 The higher tariffs 

on goods with origins outside of the EAC cannot compensate for the net decrease in imports.  

The net result is a reduction in welfare, largely driven by the SI list, as shown in Figure 2 (below): 

Figure 2: Welfare effect of the customs union with and without the SI list 

 

Source: Word Bank 2014 

The impact of the CET on South Sudan reflects its early stage of industrial development. Table 2 

(below) shows the percentage of imports by tariff band, by partner state. It illustrates the 

disproportionate prevalence of Sensitive Item products, and of imports paying 25% tariffs for Rwanda 

and South Sudan, relative to the original EAC partner states. While Sensitive Item products comprise 

less than 1% of tariff lines, these products would account for 20% of South Sudan’s imports compared 

to less than 6% for the founding EAC members. 

  

                                                           
62 The World Bank (n 15)  
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Table 2: MFN tariff structure and % share of imports for EAC members 

EAC CET Kenya* Tanzania* Uganda* Rwanda* South Sudan** 

0% 52% 40% 40% 12% 12% 

10% 33% 44% 37% 37% 32% 

25% 11% 13% 18% 28% 34% 

>25% 4% 3% 5% 22% 20% 

Source: De Melo (2011), MIT & COMTRADE 

* 2006 data, the establishment of the Customs Union 

** Excluding imports from Kenya, Estimation based on EAC tariff book 2012 

3.2 Non-tariff measures and non-tariff barriers 

Trade is restricted not only by tariffs: non-tariff measures and non-tariff barriers are also important 

constraints.  

NTMs are specific measures that have the effect of restricting trade, but which are imposed for 

legitimate public policy purposes. They include regulations, practices, and requirements that protect 

human, animal, or plant health such as sanitary and phytosanitary measures and technical regulations 

that can result in technical barriers to trade.63 On the other hand, NTBs refer to restrictions that result 

from prohibitions, conditions, or specific market requirements that make importation or exportation 

of products difficult and/or more expensive. NTBs also include unjustified and/or improper application 

of NTMs.  

The main direct and indirect costs of NTMs for the EAC stem from time lost during transit and the 

clearance of goods before reaching the market of destination, and also non-official expenses related 

largely to the scope of corruption in the implementation of policies, followed by the official payments 

and lost business opportunities64. De Melo (2011) provides tariff-rate equivalent estimates for the 

administration of NTMs.65 In Kenya, non-automatic licensing or prohibitions are equivalent to tariffs of 

between 40% and 58%. In Rwanda, the average estimated tariff equivalent of non-automatic licencing 

and prohibitions is between 30% and 50%.  

                                                           
63 International Trade Centre, ‘Non-tariff Measures’ at http://www.intracen.org/itc/market-info-tools/non-tariff-measures/ 
Accessed 18 November 2015 
64 The World Bank, ‘Non-Tariff Measures on Goods Trade in the East African Community’ (10 October 2008) 45708-AFR 
65 J de Mello and L Collinson, ‘Getting the Best out of Regional Integration: Some Thoughts for Rwanda’ (Fondation pour 
les Etudes et Recherches sur le Développement August 2011)  

http://www.intracen.org/itc/market-info-tools/non-tariff-measures/
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NTBs reported by firms approximately affect one-fifth of regional trade, which excludes the impacts 

that prohibit trade altogether and constraints that go unreported, as well as the costs related to 

inefficiencies in transport, customs, and logistics (which affect all goods traded).66 

3.3 Trade in services 

The ongoing need for better access at lower cost and/or at higher quality for business services, 

agricultural extension services, transport, and finance has been highlighted in a range of studies and 

consultations. The Southern Sudan Business Forum (SSBF) working group for SMEs has noted that 

smaller businesses face challenges in securing accounting and book-keeping, ICT, and business and 

secretarial support. The Agricultural Producers’ Union and the Chambers have stressed the 

importance of extension services to the effective commercialisation of agriculture. Facilitating trade in 

these services should serve to increase their availability.  

Access to finance is a challenge across the board. Analytical reviews of the financial sector in Africa 

highlight that trade integration and financial integration are interlinked and should be promoted 

simultaneously. 67 As an example, foreign direct investment (FDI) can accelerate trade integration and 

financial market integration, while capital market development and trade liberalisation encourages 

FDI. Additionally, the liberalisation of the payments system can encourage both trade and FDI. 

Furthermore, macroeconomic stability is a precondition for promoting trade and financial integration, 

but integration requires the financial integration to be managed to ensure that macroeconomic 

stability is maintained.  

In terms of impact, strengthening and modernising the financial systems of Africa have not greatly 

deepened financial markets, broadened the range of products, or reduced costs. This in part reflects 

the small scale of operations and points to the need for deeper integration to increase market size 

and reduce costs.  

With regards to medical services, the health sector of South Sudan is already participating in the EAC 

Health Federation. Interviews with medical service providers indicated that South Sudan, or at least 

Juba, is able to attract medical practitioners (both doctors and nurses) from Uganda and other 

neighbouring countries. The practitioners noted that it often took too long to formally hire foreign 

                                                           
66 P Brenton, N Dihel, I Gillson and M Hoppe, ‘Regional trade agreements in sub-Saharan Africa: supporting export 
diversification’ (2011), World Bank Africa Trade Policy Notes 15 
67 African Development Bank, ‘Financial Sector Integration in Three Regions of Africa’ (2010) 



 

Legal and economic assessment of South Sudan’s possible accession to the EAC 

tralac Working Paper  |  T17WP01/2017  |  Author: Nicholas Aris Charalambides 

 

29 

staff, but that the Medical Council Act – once on the statute books – should make the formal process 

easier. They also considered that the EAC offered a framework that would help ensure that 

formalising the regulation of the sector did not inadvertently result in restricting trade.  

The significant capital outlay required, even for day clinics, was also highlighted, and that medical 

equipment and supplies are generally available only outside of the EAC. A review of the CET suggests 

that the price of medical equipment and medicines will not be significantly increased by the adoption 

of EAC tariffs. However, there is an argument for the adoption of a special zero-rated category within 

the CET to cater for ‘social goods’ such as medicines.  

The importance of the region in terms of education was made clear in the consultations with 

educational authorities and parliamentarians. Many children are currently educated in Uganda and 

Kenya. Additionally, many of the benefits of the EAC appear to already being realised: for example, at 

Makarere University in Uganda, students from South Sudan are paying only national fees, and steps 

have already been taken to allow for the recognition of their qualifications inside South Sudan. 

Furthermore, results from examinations in South Sudan can be used for entry into the University in 

Uganda, while undergraduates from Juba University are reportedly able to study for Masters and 

Doctorates within the EAC.  

A key benefit from joining the EAC would be the waiving of visa payments for both students and 

accompanying family members. This is estimated to result in savings of several million US dollars to 

families supporting learners in Uganda and Kenya. The general view was that, with regard to medical 

and educational services, South Sudan was ‘already in the EAC’; any issues would largely relate only to 

formalising these current arrangements. 

4. Regulatory issues 

South Sudan’s Transitional Constitution (TC) and development strategies are in line with the EAC 

Treaty’s principles of people-centred and market-driven integration. Chapter 1 of the TC places at the 

centre of governance the equitable and sustainable development of the country, with a self-reliant, 

free-market economy providing the framework within which the growth of the private sector and 

investment is facilitated. The importance of the involvement of the people in the formulation and 

implementation of development plans is also noted.  
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While recognising the broad alignment of the regulatory framework with the principles of the EAC 

Treaty, there are substantive regulatory challenges with regards to the implementation of the 

Customs Union and the Common Market Protocol. These challenges arise largely due to the ongoing 

need to complete the regulatory framework of a new country, but also relate to the policies currently 

in place.  

This section provides a brief outline of key regulatory issues that need to be further addressed in the 

process of accession.  

4.1 Customs and customs administration 

The Customs Services Act (CSA) of 2013 created a framework for customs and customs 

administration, with the establishment of the National Customs Services and the National Customs 

Directorate. The TMEA programme of support to customs has undertaken an initial review of South 

Sudan’s customs law and administration to assess its conformity with the EAC CUP and CU 

Management Act (CUMA), with a view to further assistance in this area.  

The challenges differ in nature: some relate to omissions in the customs regulations, while others 

relate to the need to amend the current regulations or institutional structures. The conformity of the 

penal code with the requirements of the EAC will also need to be assessed further.  

An important factor that has not, to date, been recognised by EAC partner states is the practical 

consequences of South Sudan being a young country, and in particular not being party to the WTO. 

The WTO provides a comprehensive framework for the management of trade, and in particular the 

trade in goods, that other EAC partner states seem to take for granted. The institutional and 

regulatory framework that is put in place in the process of joining the WTO (which includes 

certification of origin and safeguards) is simply missing in South Sudan. This means more initial 

measures are required to get to the starting point (with regard to the management of trade) of other 

partner states at the time of their accession. The key issues identified in the assessment are discussed 

below. 

Calculation of tax 

The CSA needs to: a) clarify the tariff classification and tariff nomenclature; b) clarify the 

determination of value of imported goods; c) set out the basis of duty and tax calculations; and d) 

amend the provisions for re-exports, manufacturing under bond, and duty remissions.  
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Rules of Origin  

The CSA needs to provide for certified declarations of origin and the determination of the country of 

origin of goods, which is critical for free trade within the EAC (see Box 1 below). 

Box 1: Rules of origin and free trade areas 

Joining the EAC will allow for free trade amongst the partner states. But free trade is valid only for goods 

originating within the EAC. To benefit from free trade, South Sudan therefore needs a system to certify the origin 

of products it exports to partner states. It also needs to have a system to determine the country of origin of 

imports. 

 

Customs modernisation 

To enable customs modernisation and to alleviate the burden of the borders, the CSA needs to: a) 

provide for electronic customs declarations; b) allow for the processing of payments through the 

banking system; c) allow for customs agents to represent the owner on customs matters; and d) 

provide for post-clearance control and a move towards a risk management process.  

Administration  

The CSA needs to provide for: a) the effective exercise of customs officer’s powers; b) boarding and 

searching; c) the mutual administrative assistance with customs authorities from other countries; (d) 

general clarity on any breaches of transit procedures; and e) a clearly-defined appeals process, and 

the establishment of a tax-appeal tribunal.  

Forfeiture, seizures, offences, and penalties 

This is a critical area for conformity with the CUMA. The CSA will need to provide a process for 

administrative offences, as well as review the penal code to ensure that criminal offences contained in 

the CUMA can be prosecuted appropriately and proportionately to the penal code of South Sudan.  

Key sections of the CUMA that need to be considered regarding criminal offences are sections 59 

(2,3), 61, 78, 193-218 and 220-228.  

Non-tariff barriers  

The institutional and regulatory framework for monitoring and addressing non-tariff barriers needs to 

be developed, since it is currently being reviewed by the customs modernisation programme.  
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4.2 Other issues relating to trade in goods 

Investment certified under the Investment Promotion Act (2003) are eligible for the benefits and 

incentives set out in the Second Schedule of the Act. Section 1(b) exempts all agricultural imports for 

boosting food and cash-crop production from any duty and taxes for an unspecified period.  

There is also a need to develop antidumping and safeguard legislation, which is currently missing in 

South Sudan’s regulations.  

The issue of standards also needs to be assessed in greater detail. This should be considered both 

from the perspective of South Sudan’s SQAM-related infrastructure and developments within the 

EAC. Domestically, there is a need to review the institutional framework. On the part of the EAC, there 

is a need for the accelerated development of the regional structure and for it to take into account 

South Sudan’s priorities in terms of products and areas of cooperation. As at 30 May 2014, 41 final 

draft standards were approved and declared East African Standards at the EAC Secretariat 

Headquarters. Furthermore, 96 international standards were endorsed for adoption by the EAC 

partner states.  

4.3 The financial sector 

South Sudan’s financial sector is at an early stage of development, where access to finance is limited. 

As of 2014, ten commercial banks with 42 branches have been operating in the country.68 While 

South Sudan has established a conventional banking system, foreign banks – mainly from Kenya and 

Uganda – are important players in the banking sector and only one locally owned bank (the 

Agricultural Bank of Sudan) is present in the country. Banking services are primarily focused on foreign 

exchange, bank transfers, and remittance services; only a few banks provide loans, trade finance, and 

savings accounts.  

Regional integration is often characterised as having five stages: from the preparatory stage that 

ensures banking soundness and macro-level stability to stage five where a monetary union exists. In 

this context, the key issue for South Sudan is the dual exchange-rate system.  

 

                                                           
68 Making Finance Work for Africa, ‘South Sudan: Financial Sector Profile’ at http://www.mfw4a.org/south-sudan/financial-
sector-profile.html. Accessed 16 November 2015 

http://www.mfw4a.org/south-sudan/financial-sector-profile.html
http://www.mfw4a.org/south-sudan/financial-sector-profile.html
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Provisions on currency controls and the dual exchange rate 

The EAC Common Market Protocol, Article 24, provides for currency controls that are within the 

mandate of the partner states. However, such controls must remove any existing restrictions on the 

free movement of capital. 

Other than the EAC Common Market Protocol, the EAC Monetary Union Protocol is one of the 

instruments that will facilitate the free movement of capital within the EAC. The EAC Monetary Union 

Protocol provides for the formulation of a single monetary policy for the monetary union (Article 11), 

which shall be binding on all partner states. Furthermore, the East African Central Bank is charged 

with the responsibility of formulating a single exchange-rate policy for the single currency area (Article 

12). 

In view of the above, the dual exchange rate operated by South Sudan will be in contravention of the 

Treaty and the Monetary Union Protocol. As such, amending these laws and policies will be necessary 

to facilitate its compliance with the EAC’s envisaged single exchange-rate policy. The roadmap for 

implementing the monetary union indicates that the harmonisation of the monetary and exchange 

rate policies will be required of partner states by 2018. 

Another issue that needs to be addressed further is the implications of the absence of a 

comprehensive interbank payments system.  

4.4 Services 

There are significant challenges in realising the potential benefits. In particular, the regulatory 

framework for services is nascent, not just in South Sudan, but also in other partner states. 

The EAC offers a framework within which the provision of services, both domestic and cross-border, 

can be formalised and regulated in a manner that does not unnecessarily restrict trade.  

An important factor is cooperation regarding not only the mutual recognition of qualifications, but 

also the verification of those qualifications. In consultations, stakeholders noted the challenges in 

assuring the qualification of foreign medical providers, with several stakeholders feeling that they 

were not always ‘getting what you paid for’.  
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South Sudan’s liberalisation of services needs to take into account the current legal restrictions on 

foreign service providers. The Investment Promotion Act (IPA) (2009) provides a schedule of sensitive 

sectors that should be taken into account during negotiations regarding the liberalisation of services:  

• micro-enterprises 

• postal services 

• cars hire and taxi operations 

• public relations businesses 

• retail commerce 

• security services  

• cooperative services.  

4.5 The right of establishment, movement of people and workers 

With regards to the rights of establishment, Section 33(1) of the IPA states that ;foreign investors may 

own or control business organisations in any sector of the economy of South Sudan as domestic 

business organisations’ but this right is subject to a ‘strategic list’, approved at cabinet level. Section 

33(2) also preserves the right to reserve activities for nationals. For those sectors that are not 

reserved for nationals, sections 33(4), (5), and (6) ensure nondiscrimination.  

Article 323(4) of the Companies Act (2012) states, however, that small companies shall be the domain 

of South Sudanese nationals. Small companies are furthermore defined as those with no more than 

seven employees. Article 323(5) also requires a minimum of a 31% shareholding by financially able 

South Sudanese nationals in medium and large private companies. This would need to be addressed in 

the context of negotiations for the right of establishment and for commercial presence in services 

liberalisation.  

While land use is excluded from the EAC, it is important to note that the Land Act (2009), Chapter 

IV,14, precludes foreign nationals from freehold.  

The Policy Framework for the Minerals and Mining Sector aims to maximise the opportunities for 

South Sudanese to be involved in the sector (sections 5 and 6). The main management tool for the 

sector is a nondiscriminatory licensing system, however. As set out in the policy: 
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[T]he objective of the licensing system will be to award mineral rights on a first-come, first-

considered basis to those best able to generate improved knowledge about the country’s 

mineral endowment, to identify mineralisation of commercial value, and to carry out mining 

and production of minerals in an efficient and responsible manner.  

However, there are obligations to give employment preferences to South Sudanese and to suppliers 

of local and national goods and services, both subject to a reporting requirement. 

Section 38 of the IPA provides for equal treatment of employees, while the Draft Labour Act (2008), 

Section 10(1)(c), also provides for nondiscrimination on the basis of national extraction. With regard 

to the movement of workers, section 38(3) of the IPA allows for the employment of ‘managers of any 

nationality’ to allow investors to conduct their investment and business activities. Section 38(4), on 

the other hand, allows for the employment of non-nationals as non-managerial ‘…provided that 

Southern Sudanese of similar qualification and experience shall be given preference in recruitment’.  

In terms of movement of people, the Passport and Immigration Act (2003) will need to be reviewed to 

better reflect the annex on the right of residence and free movement of people. This would include an 

assessment of the rights of the spouse, children, and dependants to accompany the worker, as well as 

visa and student visa requirements (de jure).  

4.6 Summary and conclusions 

In assessing the potential implications of the EAC acquis for South Sudan’s regulatory framework, and 

vice versa, some preliminary observations can be made in a number of areas.  

In the administration of the trade in goods, there are several areas where changes are required. In the 

area of customs, this includes the regulatory and institutional framework for the calculation of tax, 

customs modernisation and administration, and forfeiture. It is also important for South Sudan to put 

in place a system for the certification of origin to allow duty-free certifications to be applied (outside 

of those products included in the SCT). Duty rebates relating to certified investments would also need 

to addressed, in order to ensure that products made from rebated inputs pay duty when exported to 

other EAC partner states. Other areas where institutional capacity and regulation need to be 

upgraded include antidumping and safeguard measures and, very importantly, standards.  

In all the areas outlined above it is important to recognise the particular challenge that South Sudan 

faces given its young statehood and the fact that it is not party to any trade agreements – in 
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particular, the WTO. The consequence is that much of the trade infrastructure that current EAC 

partner states take for granted is missing.  

Within the financial sector, the key issue identified at this preliminary stage is the requirement to 

unify the dual exchange rates. It is worth noting that the IPA already guarantees unconditional 

transferability in and out of South Sudan in freely convertible currency for transactions relating to 

repatriation of capital, profits, and dividends.  

With regards to other services, a fundamental challenge is the absence of a domestic regulatory 

framework. The EAC offers a framework to formalise and potentially enhance the quality of cross-

border service provision (such as medicine and education) in the least restrictive manner.  

There are also several regulatory restrictions that affect the right of establishment, and the 

commercial presence for services, which will need to be addressed. In particular, although the IPA 

allows for foreign ownership or control of business organisations in all sectors of the economy 

(subject to a ‘strategic list’ of activities reserved for nationals), the Companies Act is sweeping in its 

restrictions on the right of establishment for foreigners. Furthermore, the Companies Act reserves 

small companies – those employing no more than seven people – for South Sudanese nationals only, 

and medium and large private companies require at least a 31% shareholding by financially able South 

Sudanese nationals.  

With regards to the movement of workers, the IPA already allows for the employment of managers of 

any nationality, and for non-managers subject to the requirement that preference be given to South 

Sudanese of similar qualifications and experience. In relation to the movement of people, the 

Passport and Immigration Act (2005) will need to be reviewed to accommodate the requirements of 

the acquis. 

5. Conclusion: Key issues for negotiations 

The study has considered the impact of accession in the areas of the economic acquis communautaire 

of the EAC. This encompasses the free movement of goods (principally set out in the Customs Union 

Protocol), the free movement of services, capital, persons, and labour, as well as the right of 

establishment and residence (set out within the Common Market Protocol). 
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5.1 Economic benefits and costs 

The most direct tangible benefit is likely to be felt in reductions in transport costs, an area where we 

have witnessed landlocked EAC countries outperform other landlocked countries in southern and 

eastern Africa. This is of great potential significance because transport costs are a fundamental 

business constraint. Currently, freight costs (per kilometre) on South Sudan cargo are more than 50% 

higher than those applicable in EAC countries, and transport costs can exceed 100% of the value of 

imported goods.  

Participation in the EAC Customs Union will provide tariff-free access to the Ugandan and Kenyan 

markets for agricultural produce; tariffs for these products are currently 25% and higher. Although 

agricultural production is currently nascent and dominated by subsistence farming, it is seen as an 

area of great comparative advantage in the future. A recent study has estimated that these exports to 

Kenya could increase to US$50-million, and exports to Uganda could increase to US$45-million, in a 

medium-term time horizon. And over the longer term, the EAC will make it easier for agricultural and 

value-added exports to be accepted in EAC markets, and at a much lower cost and with greater 

certainty than would otherwise be the case. This will result from the development of a regional 

standards infrastructure and a stronger institutional framework to address NTBs and NTMs.  

The EAC can also contribute to the competitiveness of the private sector by improving the access to, 

and lowering the cost of, business services, agricultural services, and transport through liberalisation 

and regulatory cooperation.  

The importance of the region for education was made clear in consultations with educational 

authorities and parliamentarians. Many children are currently educated in Uganda and Kenya, and 

several benefits of EAC membership are already being enjoyed: students from South Sudan pay only 

national fees in the EAC. Steps have already been taken to allow for the recognition of foreign 

qualifications inside South Sudan.  

A further benefit arising from joining the EAC would be the waiving of visa payments for both students 

and accompanying family members.  

5.1.1 Concerns over economic displacement 

Given that the private sector is heavily constrained by the economic environment in South Sudan, that 

companies are generally small and young, and that there is a large subsistence sector, there is 
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understandable concern about local industries and businesses being swept away by the open 

competition with the rest of East Africa. The greatest challenges facing the private sector, however, 

are not those related to EAC membership or to the loss of tariff protection. Instead, these challenges 

relate to domestic supply conditions (including infrastructure) and the high costs of doing business.  

It is helpful to note that while tariff protection for key products is just over 10%, the impact of poor 

domestic road infrastructure has been reported to raise costs by 50% for domestic agricultural 

producers. Most of the trade at the border of Kenya and Uganda is informal, and is therefore unlikely 

to be immediately affected by tariff liberalisation, since the informal traders often do not pay tariffs 

(but instead must often make unofficial payments to officials).  

A significant challenge for the formal private sector, which puts it at a disadvantage relative to foreign 

competition on domestic markets, is the dual exchange rate. It is particularly damaging for the 

businesses that rely on imported inputs for production.  

A key concern has also been the potential impact of the EAC on displacing workers. There are two 

points to note, however: firstly – as observed by many respondents during the consultations – there is 

already a significant presence of EAC nationals, with private-sector surveys indicating that at least 30% 

of the South Sudanese workforce is foreign. Secondly, and as examined further below, the extent to 

which the GoSS liberalises access to the labour market for EAC workers is much more at the discretion 

of partner states than the goods market.  

5.1.2 Welfare analysis of the Customs Union 

Liberalising trade with EAC partner states while maintaining current tariffs to the rest of the world is 

estimated to have a positive welfare effect overall. Joining the Customs Union, however, also involves 

adopting the CET, which is high relative to the current tariffs of South Sudan. The largest tariff 

increases would be for animal products and foodstuffs, with the primary reason for this large increase 

being the Sensitive Items list. As an example, the tariff rate for raw sugar would increase from 5% (as 

it currently stands) to 100% (under the CET). Government revenue would also decrease by US$8.4 

million, which corresponds to 24% of customs revenue in 2012 and 4% of total non-oil revenue.  

In summary, the negative impact of the CET is largely driven by the Sensitive Items list. 
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5.2 The policy space for the GoSS in the economic acquis 

The strictest obligations relate to the free movement of goods. Accession requires the full 

liberalisation of trade between partner states, with the removal of tariffs (and equivalent measures) 

and the application of a CET, with some flexibility in terms of the timing of implementation and some 

allowances for temporary exceptions. It must be noted that while the original partner states allowed 

for asymmetry, this was not offered to the most recent partners (Burundi and Rwanda).  

It is also important to note that there has been considerable debate on the tariff rates of the CET, and 

that the CET is not immutable. The battles to make changes have been hard fought, however.  

The acquis also obliges partner states to remove all non-tariff barriers. The legal framework for 

making the removal of NTBs an actionable legal requirement has yet to be adopted, however.  

In contrast to the free movement of goods, the liberalisation of services is much more in the hands of 

partner states and subject to negotiation. Commitments to liberalise have already been made by 

partner states in the areas of business, communication, distribution, education, financial, tourism and 

travel-related services, and transport, but the extent of opening-up varies widely between partner 

states. A second round of negotiations, which seeks to extend this liberalisation to other service 

sectors, is ongoing.  

The free movement of workers is also an area where the acquis leaves partner states with a lot of 

discretion to determine their level of liberalisation (again, subject to negotiations). Labour market 

liberalisation is limited to those workers contained in the schedule of commitments made by each 

partner state. The degree of openness varies widely, with Burundi offering only limited commitments 

in selected professions.  

With regard to the self-employed, freedom of movement in the services sector is governed by the 

services schedules. Beyond services, however, the right of establishment does allow for individuals to 

set up business, but not to enter the labour market as an employee.  

The acquis is relatively prescriptive when it comes to the free movement of capital, although in 

practice the sensitivity of the sector and the potential risks of liberalisation are recognised. The 

requirement to remove restrictions on current payments relating to the customs union and the 

common market is clearly stipulated, however, and would need to be fully implemented.  
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5.3 Technical challenges of EAC accession 

An overriding issue for the trade in goods is the practical consequences of South Sudan being a young 

country, and therefore not being party to the WTO. The WTO provides a comprehensive framework 

for the management of trade that other EAC partner states seem to take for granted. The institutional 

and regulatory framework for the certification of origin and safeguards, for example, is simply missing 

in South Sudan. This means that measures need to be taken to get to the point that other partner 

states had achieved at time of their accession.  

AREA ISSUE ACTIONS TIMELINES PARTNER STATES 

Non-tariff measures 

and non-tariff 

barriers  

There is no framework for 

addressing NTBs in RSS. 

And NTBs are a significant 

problem in the rest of the 

EAC, including its transit 

routes.  

Some of the SQAM-

related infrastructure is 

possibly absent, and 

provisions in measure 

contained some legislation 

which must be assessed 

for compliance.  

Also the prevalence of 

NTBs is a serious challenge 

in the region, and so RSS 

needs cooperation 

with/from partner states  

Adopting EAC NTB 

(binding mechanism) 

legislation  

Check other legislation 

for compliance, e.g.  

National Bureau of 

Standards Act; 

Veterinary Drugs 

Control Board Bill; 

Animal Disease and 

Pest Control Bill; 

Weights and 

Measures Act; Drug 

and Food Control 

Authority Act; Imports 

and Exports Act.  

Immediate/short term:  

Adopting EAC NTB legislation  

Reviewing all affected legislation 

for compliance  

High effort required/High priority:  

Institutions for SQAM are urgently 

needed  

Medium priority/Ongoing:  

SPS and TBT cooperation with EAC 

and partner states (which would 

also assist with preparation for 

WTO accession) 

Ongoing:  

Desisting from erection of NTBs 

and cooperation on elimination of 

partner state NTBs which affect 

RSS  

Not yet optimally 

complying with NTB 

reduction 

commitments or 

provisions (art 75(5) of 

the Treaty, art 13 of 

the CUP).  

Yet to ratify/adopt 

domestically, the new 

binding NTB rules  

Safeguards (related 

to goods schedule) 

and antidumping. 

RSS needs a mechanism 

for instituting safeguards  

A process for 

instituting safeguards 

is fairly urgent  

High priority/Medium-term: 

EAC-compliant safeguard 

legislation/regulations  

 

Rules of Origin  GoSS should establish a 

system of certification.  

Infrastructure relating 

to RoO needs to be in 

place in order to 

participate in the 

common market  

High priority/High effort:  

Certification process needs to be 

fast-tracked 

A system of accreditation of 

competent authorities (authorities 

could include government 

agencies, chambers of commerce)  

N/A  

Areas justifying 

longer 

implementation 

period  

Longer implementation 

timelines on certain goods 

(e.g. SI list or nascent 

sectors)  

High priority: 

Inform Council about 

concerns with SI list  

N/A  Inflexibility for Rwanda 

and Burundi, but more 

flexibility was available 

for original partner 

states. 5 years is the 

benchmark  
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For the trade in services, a key challenge is that the domestic regulatory framework is at best nascent 

and, more commonly, absent. This is the case for many partner states, but particularly for South 

Sudan.  

The system of indirect taxation in South Sudan is at an early stage. South Sudan is heavily dependent 

on taxes collected at the border and may need to rely on that form of taxation for several years to 

come until there are significantly more successful private businesses, the economy gains strength, tax 

administration becomes more capable of enforcing tax laws domestically (in order to increase 

compliance levels), and the tax base grows. 

5.4 Key Issues for negotiations 

This section highlights some of the key concerns relating to the different freedoms and rights. 

5.4.1 Time period for liberalisation 

South Sudan will need a time period longer than the two years given to Burundi and Rwanda in order 

to liberalise to the level of the other partner states. This is due to a variety of reasons.  

Firstly, there are serious practical institutional and regulatory challenges that need to be addressed to 

actually implement free trade: for example, a system for the rules of origin.  

Secondly, while tariff protection is not a major factor for the private sector, there is a need to improve 

its competitiveness before opening to free trade.  

Finally, the indirect tax system is still very much under development, and time would be needed to 

ensure that the system is working before the tariffs are reduced.  

While it is clear that two years is too short a time frame, determining an exact timeframe is more art 

than science. Uganda and Tanzania had five years to liberalise to Kenya, but whether this is sufficient 

for South Sudan or not is unclear. Additionally, the EAC-UE Economic Partnership Agreement (EPA) 

time frame for EAC liberalisation is 20 years and more. In the context of the EAC, however, going 

much beyond five years might bring into question South Sudan’s commitment to accession. 
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5.4.2 Managing the CET 

Exemptions 

There are exemptions to the application of the CET (as discussed in the baseline assessment) that 

have been applied by all partner states. The widest use of these exemptions has been made by 

Rwanda and Uganda. When Rwanda adopted the EAC CET, the high tariffs increased consumer prices 

so that the average consumer lost approximately two weeks of annual wages. This, and concerns over 

competitiveness, has led Rwanda to target Stays of Application of the CET for products important for: 

i) poor consumers (such as sugar, rice, wheat, wheat flour, etc.); ii) inputs for industry; and iii) 

construction (such as cement, articles of steel, and vehicles for transport of goods).  

Uganda has justified its stay of application for specific goods based on: a) the need to avoid a sudden 

change of policy given that significant investment has taken place on the basis of these exemptions; b) 

fears over loss of employment; and c) to provide time to prepare for full competition within the EAC.69 

Reclassification and reform 

The classification of goods within the three bands is problematic in itself, as many ‘finished’ products 

are also ‘industrial inputs’. There is a growing recognition of this challenge: a recent study identified 

that several of Rwanda’s most important imports, which are used in construction, are classified as 

‘finished products’ and thus incur a 25% tariff.70 The issue of classification is very important for South 

Sudan, given the high percentage of imports that would incur tariffs of 25%.  

The study of the CET also noted that while in practice several ‘social goods’ (such as medicines) have 

been zero-rated, there is still no explicit recognition of such a category. There is a precedent for this 

recognition of ‘social goods’ in the West African Economic and Monetary Union (WAEMU), however.  

Finally, the use of exemptions is drawing increasing criticism, as frustration at the resulting lack of 

certainty and transparency in the tariff regime grows. This pressure can be positive to the extent that 

it encourages a reduction in the tariffs on the Sensitive Item list. This growing frustration may also 

make South Sudan’s appeals for a stay of application of the CET more difficult, however.  

                                                           
69 L Wesonga & M Ogwal, ‘Assessment of Ugandan Private Sector Interest in Re-Assessment of EAC-CET Exemption List 
Study’ (2015) 
70 TMEA, ‘Review of EAC Common External Tariff’ (10 December 2014) 



 

Legal and economic assessment of South Sudan’s possible accession to the EAC 

tralac Working Paper  |  T17WP01/2017  |  Author: Nicholas Aris Charalambides 

 

43 

Addressing the SI list is critical for South Sudan, given the percentage of imports in that category. In 

the discussions about the SI list, an argument that is often used is whether the region is able, in 

principle, to supply sufficient volumes for regional demand, irrespective of the efficiency of this 

supply. This is an argument that damages the interests of the import-dependent countries within the 

EAC.  

Fiscal issues 

Currently, the indirect tax frame work for South Sudan is very much in its early stages. A Sales Tax – as 

opposed to a Value-Added Tax (VAT) – is being implemented, because a Sales Tax is easier to 

implement than VAT. It should be noted that the Sales Tax does allow for claiming tax on imported 

inputs – as long as those imports are used directly for production.  

The infancy of the indirect tax system, together with a very narrow tax base, counsels against trying to 

use reductions in sales tax in an attempt to mitigate the negative impact on many food items that 

would likely be the result of adopting the CET.  

5.4.3 Asymmetry 

Given South Sudan’s young statehood and its level of economic development, a strong argument can 

be made for it to benefit from a similar transitional arrangement to the one applied to trade 

liberalisation amongst the original partner states. Given that only two years, and no asymmetry, was 

offered to Burundi and Rwanda on joining, this is likely to be subject to difficult negotiation, however.  

South Sudan could also ask for asymmetric implementation regarding non-tariff barriers. While South 

Sudan is in the process of developing the institutional and legal framework to address NTBs, traders 

from South Sudan should have access to the NTB mechanisms of the other EAC partner states. 

5.5 Free movement of services 

Here issues relate to where South Sudan should seek the acceleration of sector liberalisation and 

cooperation, the protection of sensitive sectors, and the need to resolve regulatory challenges.  

Accelerated liberalisation and cooperation  

The key areas where South Sudan should seek for early liberalisation, and mutual and accelerated 

regulatory cooperation, are in the medical, educational, and professional services.  
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Sensitive sectors 

In the negotiations, sensitive sectors will need to be further identified and suitably protected in the 

development of the schedule of commitments.  

The regulatory challenge 

The lack of a domestic regulatory framework for services – let alone one that deals with the trade in 

services – will need to be reflected in the scheduling of commitments under services negotiations.  

5.6 Free movement of services/Right of establishment 

There are several regulatory restrictions that affect the right of establishment and the commercial 

presence for services, and that will need to be addressed. While foreign ownership or control of 

business organisations in all sectors of the economy is subject to a ‘strategic list’ of activities reserved 

for nationals, the Companies Act (2012) is sweeping in its restrictions on the right of establishment 

afforded to foreigners.  

Furthermore, the extent to which the right of establishment may liberalise activities such as those of 

street vendors needs to be further examined. 

 

- - - 


